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IN THE HIGH COURT FOR ZAMB 
AT THE PRINCIPAL REGISTRY 
HOLDEN AT LUSAKA 
(Ci.u;/ Ju ,·;sd;ction.) 

IN THI~ MA'tl'ER OP' : 

IN THE MJ\TTER or: 

IN THE MA'lvfER Or: 

AND IN THE MA1'TER OF: 

BETWEEN: 

GORDON MA DDOX MWEWA 

MU LIMA SANTA KASOTE 

SYLVESTER KATONTOKA 

ll, ('1"") ";:':=-~ ":".':', 
The Protectio~~~~mc! 
Regulations , 1969 

Article 28 of the Constitution of Zambia 

Articles 8, 13 , 15 , 16, 18 , 23 and 266 of the 
Constitution of Zambia 

The Mental Disorder Act, Chapt er 305 of the 
Laws of Zambia 

The Person s with Disabilities Act . No. 6 of 2012 

,,, 
/ 

l BT PETITIONER 

2ND PETITIONER 

3 RD PETITIONER 
I 

(Su ing on his own behalf and as Executive 
Director of the Menta l Health Users Network) 

AND 

THE ATTORNEY GENERAL 

ZAMBIA AGENC Y FOR PERSONS 
WITH DISABILITI ES 

DI SAB ILI TY RIGHTS WATCH 

! BT RESPONDENT 

2ND RESPONDENT 

AMICUS CURIAE 

Before Honourable Mrs . Justice M. Mapani-Kawimbe in Chambers on the 9th 

day of October, 201 7 

For the Petitioners 
For the 1 st Respondent 
For the 211d Respondent 
For the A micus Curiae 

Mrs. C. Mushota- Nkhata, Messrs Mushota Associates 
Mr . E Tembo, Assistant Senior State Advocate 
Mrs. E. Chanda , Messrs Chanda Chizu & Associates 
Mr. B.J. Mwanza, Disability Rights Watch 
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JUDGMENT 

Cases Referred To : 

1. Schater v Canada (J 992) 2 SCR 679 
2. Ch~stine Mulundika and 7 Others u The Peoplr: ( 1995-J 997) ZN 20 
3. Resident Doctors Associat ion of Zam/Jia an.d Otl1ers 11 '/'he l\ttorrwy General 

(2003) Z.R 33 , 

4. Attorney General v Roy Clarke (2008) z. R 38 
5. Purohit and Moore v The Gambia AJ-/RLR (2003) 96 (Communication 

241/2001) 
6. Centre for Health Human Rights and Development and l\ nolher 11 l\tt om ey 

General Petition 64 of 2011 
7. Dawood v Minister of Home Affairs (2000) (3) SI\ 936 (CC) 
8. Castel v De Greef (1994) (4) SA 408 (C) 

Legislation Referred To : 

1. Constitution of Zambia, Chapter J 
2. Consti tution of Zamb ia (Amendment) /\ et No. 2 of 20 J 6 
3. Persons with Disabilities Act) No. 6 of 2012 
4. Mental Disorders Act) Chapter 305 
5. Health Professionals Act No. 24 of 2009 

Other Works Referred To : 

1. Halsbury)s Laws of England 4 th Edition, Volume 44 (1) 
2. African Charter on Human and People's Rights, 1 981 
3. United Nations Convention on the Rights of Persons with Disabilities, 2006 
4. United Nations Human Rights Committee General Comments No. 21 and No. 

35 
5. International Covenant on Civil and Political Rights, 1966 

This Petition is presented pursuant to Article 28 of the 

Constitution, wherein the Petitioners allege that the Mental Disorders 

Act, is unconstitutional and interferes with the imp lementatio n of the 

Persons with Disabilities Act. More specifically, the Petition ers allege 
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that the Mental Disorders Act unjustifiably violates their rights under 

the Constitution by impeaching the following rights, namely: 

(i) Right to dignity under Article 8; 
(ii) Right to personal liberty under Article 13; 
(iii) Right to protection from torture and inhuman or degrading 

treatment under Article 15; 
(iv) Protection from deprivation of property under Article 16; 
(v) Right to constitutional protection of the law under Article 18; 

and 
(vi) Right to freedom from discrimination under Articles 23 and 

26 of the Constitution. 

The Petitioners' prayer to the Court is to set aside the Mental 

Disorders Act and to declare it unconstitutional. They also pray for 

declaratory reliefs to secure the protection of persons with mental 

disabilities from unlawful detention and the violation of their rights. 

Further, to informed consent to medical treatment and admission to 

healthcare facilities. The Petitioners also pray for an order to direct 

the 2nd Respondent to assist the Court in monitoring and reporting 

the enforcement of its judgment. In the alternative, they pray for a 

declaration that the Mental Disorders Act has been tacitly repealed by 

the Persons with Disabilities Act. 

The 1 st Respondent did not file an Answer. 
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The 2nd Respondent filed an Answer, where it states that it is 

established by an Act of Parliament which prescribes its functions. It 

also states that it is not empowered to regulate and monitor the 

implementation of statutes. As a result, the relief sought against it is 

misconceived. 

The Petition is supported by three Affidavits . The 1 s t Petitioner, 

Gordon Maddox Mwewa, avers that on every occasion he was 

detained following a relapse of his mental health issues , the 

conditions at Chainama Hills Hospital were very depressing. That 

meals were insufficient and unbalanced and the rooms were 

overcrowded with poor sanitary conditions. 

The deponent states that whenever he escaped these conditions, 

he was arrested by the police and re-admitted against his consent. 

That he has never appeared before a Magistrate for an order of 

detention. The deponent avers that his admission to the mental 

facility is due to the power his family possess es under the Mental 

Disorders Act . He avers that his involuntary admiss ion into 

Chainama Hills Hospital arose every time he differed with family 

members. 
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l ?nd p f · -~ 
T 1e .... e itioner , Mulimn. Santa Knsoto , st: u cs thnt he ,, rrs 

arrested and involunt ar ily adn 1itted to Chni 1un1,u Hills Hospi t l. Th a t 

he suffered trauma after n nntnb er of pt~opk close t) hinl 1s ·~ chi ld , 

passed away. Further, that h e was t\lT-ested by 1nn~d police ollice.rs. 

interrogated and detain ed at Chn inan1a l-lills Hospi tRl without the 

sanction of a Magistrate . Th e deponent st 1tes that he ,,'1'1.s physically 

assaulted by attendants and pati ents at th e Hosp itnL loch--ed up nd 

isolated after the assault. That he was denied 1ned ic-ltion " ·hen in 

pain. 

The 3r ct Petition er , Sylvester Katontoka . ,-ers that he h as at 

times been arrested and det ained by th e police under tl1e itental 

Disorders Act on the grounds that h e is a. n1entally disordered dang-er 

to society; and incapable of taking care of hin1self~ a f tct he denies. 

He states that the conditions a t Chain f\1na Hills Hosp itn1 t.tr'~ 

incondusive with wards that possess jail lih.~ su·u tun~s, seclusi on 

rooms where patients are left to lie on ice-co ld co11crete noo1'S! 

sometimes covered \\rith urine and fecal 1natter. 

He also states that th e \Yard s nre \'ery dirty ,,i.th n~erl1 \\'11 1.g 

toilets, broken doors and ,,'indo,vs. That pntients ,,--eur torn unif t: tnrs 
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nnd a t tim es th ey a rc le ft n aked. He avers th a t a t tim es th ere would 

be insuffi cient food in th e wa rds . Furth er, th at th e imp ac t of these 

exper ienc es as a pa tient was too h a rsh and turned his life upside 

down, lea d ing to hi s soc ial isola tion . 

The depon ent avers th at h e h as engaged the Govern ment on 

seve ral occ as ion s to lobby for th e repea l and rep lacement of the 

Mental Disord er s Act so th a t it can conform to the Consti tut ion, the 

Persons with Disabilities Act an d inte rnatio n al h uman right 

in strume n ts that Zamb ia h as ratifi ed . 

Th e Respo n d en ts did not file Affidavits in Opposition . 

On l 5 lh J ul y , 20 17 , th e parti es filed a s tat ement of agreed issue s 

wherein they raised the following quest ions for th e Court's 

de term inat ion : 

a. Whether the aim and purpose of the Mental Disorders Act 
is incompatible with the Constitution and the Persons 
with Disabilities Act, rendering the Act void? 

b. Whether the Mental Disorders Act unconstitutionally and 
unlawfully uses derogatory language against persons with 
mental disabilities? 

c. Whether the Mental Disorders Act unconstitut ion ally and 
unlawfully permits disability based detention and 
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lnvolunt:flry udml RRion to prisons and medical 
hu,t.llutlonr&? 

d. Whothor tho Montrd DiHorders Act unconstitutionally and 
nnlnwf\dly donloR people with mental disabilities the right 
to Jognl on.pncity? 

o. Whothor the Mental Disorders Act unconstitutionally and 
u11lnwf\11ly removes the right to informed consent to 
modlcnl trontmcnt for persons with mental disabilities? 

f. Whether the Montnl Disorders Act unconstitutionally and 
unlnwfully discriminates against people with mental 
disubilitics in terms of access to healthcare services, 
rchnbitation nnd health-related rehabilitation? 

g. Whether the violations to the rights of persons with 
disabilities under the Mental Disorders Act are 
nevertheless constitutionally justifiable? 

h. In the alternative, whether the Persons with Disabilities 
Act tacitly repeals the Mental Disorders Act? 

i. Whether the Petitioners' prayer for this Court to grant a 
supervisory order directing the 2nd Respondent to monitor 
enforcement of the judgment is permissible? 

Together with Lhe statement of agre ed facts and issues, the 

partie s filed wr itt en submissions for whic h I am highly indebted. 

On behalf of the Pet itioners, Learned Counsel submitted that the 

Court has broad remed ial powe rs to grant the reliefs sought for under 

Article 28 of the Constitution. The Article empowers the Court to: 

"make such order, issue such writs and give such. directions as. it may 
consider appropriate for the purpose of ~nforc1ng, or ~ecuri?g ~,he 
enforcement of, any of the provisions of Articles 11 to 26 1nclus1ve. 

Counsel further submitted that internat ional human rights law 

and jurisprudence from foreign Courts, though not binding, are of 
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interpretiv e and p ersuasive value in determining the Petition. She 

stated th at the aim and purpose of the Mental Disorders Act is 

uncon s titut iona l and ther efore invalid in its entirety as gleane d from 

its title which reads: 

"An Act to provide for the care of persons suffering from mental 
disorder or mental defect; to provide for the custody of their persons 
and the administration of their estates; and to provide for matters 
incidental to or connected with the foregoing ." 

Learned Counse l for the Petit ioners contended that the Mental 

Disorders Act aims at cont rolling the bodies and assets of persons 

wit h mental disabilities in a manner to enforce social exclusion. The 

extensive u se of terminology such as "detention", and "contro l" in the 

Act infe r a punitiv e intent, and is bas ed on an archaic understanding 

that persons with mental disabilities are threatening objects and not 

persons equal in human dignity as compared to the others. Counsel 

argued that this is contrary to section 4(a) of the Persons with 

Disabilities Act, which mirrors Article 3(a) of the Convention of the 

Rights of Persons with Disabil iti es (CRPD ) and provides as follows: 

Sect ion 4(a): 

"The following principles shall apply to persons with disabilities: 
Respect for inherent dignity of persons with disabilities, individual 
autonomy including the freedom to make one's own choices and 
independence of persons." 
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The Persons with Disabilitie s Act defines "disability" in section 2 

"a permanent physical, mental, intellectual or sensory impartment 
that alone, or in combination with social and environmental barriers, 
hinders the ability of a person to fully or effectively participate in 
society on an equal basis with others." 

Counsel for the Petitioners submitted that the definitions of 

disability in those legal instruments affirmed a human-rights based 

approach to disability that recognizes the inherent human dignity of 

all persons with disabilities. She added that the Persons with 

Disabilities Act promotes inclusion and equal participation in all 

spheres of life for persons with disabilities, respect for human dignity, 

and equality before the law . On the other hand, she contended that 

the Mental Disorders Act violates the provisions of the legal 

instruments cited above and is wholly repugnant. 

Counsel submitted that the Mental Disorders Act unlawfully 

discriminates against persons with mental disabilities by using 

derogatory language when describing or classifying such persons. 

More specifically, section 5 of the Mental Disorders Act, refers to 
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persons with mental disabilities as mentally disordered or defective 

persons. 

It also classifies persons with mental disabilities using the 

fallowing derogatory terms: 

a. Idiot 
b. Imbecile 
c. Feeble-minded; and 
d. Moral imbecile 

Counsel submitted that Article 23 of th e Constitution protects 

every person from discrimination, while Article 266 of the 

Constitution (Amendment) Act defines "discrimination" as follows: 

" .... directly treating a person differently on the basis of that person's 
birth; race, sex, origin, colour, age, disability, religion, conscience, 
belief, culture, language, tribe, pregnancy, health, or marital, ethnic, 
social or economic status." 

Counsel stated that section 4(g) of the Persons with Disabilities 

Act contains similar provision , which states that persons with 

disabilities are entitled to: 

"respect for difference and acceptance of persons with disabilities as 
part of human diversity and humanity." 

She further stated that section 4(g) is reinforced by section 6(3}, 

of the Persons with Disabilities Act, which reads: 

"a person shall not call a person with disability by any derogatory 
name because of the disability of the person." 
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Counsel prayed to the Court to declare that the provisions of the 

Mental Disorders Act which brand persons with disabilities as 

disordered, defective, imbecile , feeble minded and moral imbecile as 

dehumanizing and unconstitutional. 

On the legal regime, Counsel took issue with the following 

provisions in the Mental Disorders Act: 

(i) Section 6, which provides for the detention of a person in 

an institution or other plac e subject to a warrant or order 

of the Minister, Judge or Magistrate. 

(ii) Section 8, which empowers an y officer to apprehend a 

person presumed to be mentally disordered or defective 

without a warrant and to convey them to a hospital, prison, 

or other place , for observation. A person's detention is 

sustained under section 9 which makes provision for re­

authorisation by a Magistrate and section 10, which does 

not require the affected person to be presen t at an inquiry 

or to make representations, even if the Magistrate is 

empowered to interrogate such person. 

(iii) Under section 11, a Magistrate is empowered to make an 

adjudication order for the detention of a person who the 



Scanned by CamScanner

(iv) 

J12 

Magistrate believes to be mentally disordered or defective, 

in addition to various other factors. The factors relate to a 

person who is not under proper care, treatment, or control, 

has acted in a manner offensive to public decency or if any 

person having care, treatment or control of the person 

consents. 

Counsel argued that there is no provision for mandatory regular 

review of control orders nor any explicit procedures to initiate a 

review of the control. Further, that the detention of persons with 

mental disabilities under the Mental Disorders Act violates their 

constitutional rights to dignity, personal liberty, the prohibition of 

torture and cruel or inhuman and degrading treatment, to 

constitutional protection of the law and freedom from discrimination. 

She went on to state that the Mental Disorders Act does not fall 

within the lawful limitation of the right to liberty of a person under 

Article 13(1) (h), of the Constitution which permits a deviation from 

the right to personal liberty as authorized by law. Counsel submitted 

that the Mental Disorders Act is not a valid law upon which a 
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person's liberty could be restricted because it is manifestly unjust 

and was impliedly repealed by the Persons with Disabilities Act. 

Counsel further submitted that the Mental Disorders Act lacks 

necessary legal certainty as there is no accepted definition, criteria or 

methodology for determining whether someone is of unsound mind. 

Counsel also submitted that the conditions in detention facilities as 

described and experienced by the Petitioners amounted to a violation 

of their freedom from torture, inhuman and degrading treatment, 

especially that their detention was unlawful. 

Under Article 18 of the Constitution, Counsel submitted that the 

detention regime established by the Mental Disorders Act interfered 

with their legal capacity as persons contrary to section 8 of the 

Persons with Disabilities Act, by not offering equal and effective 

protection of the law. Counsel broadly stated that the regime in the 

Mental Disorders Act had subjected many persons with mental 

disabilities in the country to discrimination and social exclusion. 

Counsel averred that the denial of the right to informed consent 

to treatment for persons with mental disabilities sustained under the 
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/ Mental Disorders Act is unconstitutional and contrary to the Persons 

with Disabilities Act. As shown in the Petitioners' Affidavits, their 

consent to treatment was never sought and the Mental Disorders Act 

presumes that persons with mental disabilities are always unable to 

consent to treatment. 

On protection from deprivation of property, Counsel stated that 

the Mental Disorders Act deprived persons with mental disabilities 

their property under sections 17-19. On access to mental healthcare 

services, Counsel submitted that the Mental Disorders Act created a 

situation whereby there are no mental healthcare services at primary 

level. As a result, persons with mental disabilities are compelled to 

access health services in facilities that are often distant and 

inadequate to meet their health needs. 

In the alternative, Counsel argued that the Persons with 

Disabilities Act, which is later piece of legislation enacted in 2012 

repealed the Mental Disorders Act, for being grossly inconsistent and 

unconstitutional. 
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Counsel averred that under th e Persons with Disabilities Act, 

Zambia Agency for Persons with Disabilit ies has a number of 

broad functions and powers. The Agency is empowered to gather 

inf or m atio n und er section 17 on persons with disabilities, services 

render ed and to distribute information relating to disability to any 

institution, person, organization or the pub lic at larg e. It was 

Counsel's subm ission that th e Agency sho u ld monitor the 

enforcement of the Court's judgment and to report on the measures 

taken to implement it viz the declaratory reliefs sought in casu. 

Counse l conc lud ed wit h a prayer beseeching the Court to grant the 

Petitioners the reliefs sou ght. 

In rejoinder, th e 1 st Respondent submit ted that it is a well­

establishe d principle of interpretation that a general law yields to a 

spe cific law, where the law ope rate s in the same field on th e same 

subject. Th e prin cipl e of law is found ed on a lat in max im generalia 

specialibu s non derogant, contained in Halsbury's Laws of England 

4th Edition, Volume 44(1), at para 2300 where the Learned Authors 

state: 

"It is difficult to imply a repeal where the earlier enactment is 
particular, and the latter is general. In such a case the maxim 
generalia specialibus non derogant (general things do not derogate 
from special things) applies. If parliament considered all the 
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circumstances of, and made special provisions for, a particular case, 
the presumption is that a subsequent enactment of a purely general 
character would not have been intended to interfere with that 
provision; and therefore, if such enactment, although inconsistent in 
substance is capable of reasonable and sensible application without 
extending to the case in question, it is prima facie to be constru~d as 
not so extending, the special provisions stand as an exceptional 
proviso upon the general." 

Counsel submitted that there is no dispute that the Persons 

with Disabilities Act encompasses persons with mental disabilities in 

section 2 of the Act, which reads: 

"Persons with disability" means a person with a permanent physical, 
mental, intellectual or sensory impairment which in interaction with 
various barriers, may hinder that person to fully and effectively 
participate in society on an equal basis with others." 

Counsel however, asserted that the Persons with Disabilities Act 

is of general application and it would be flawed for the Petitioners to 

argue or allege that the Persons with Disabilities Act, has repealed the 

Mental Disorders Act. Counsel did not dispute the derogatory terms 

cited by the Petitioners in the Mental Disorders Act. He stated that 

the terms might have been acceptable at the time of enactment, 

however, at present, the language had changed in the later pieces of 

legislation. 

Counsel challenged the vanous prov1s1ons of the Constitution 

cited by the Petitioners as the basis for the repeal of the Mental 
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Disorders Act, contending that Article 6(2) of the Constitution 

empowers Parliament at its own time to amend a law . It reads: 

"P 1· ar iament shall within such period as it shall determine, make 
a~endments to any existing law to bring that law into conformity 
with or to give effect, to this Act and the Constitution as amended." 

Counsel added that the Ministry of Justice was currently 

finalizing the draft Mental Health Bill for presentation to Parliament. 

Any decision to curtail the process would amount to usurping and 

undermining the function and power of Parliament. 

Counsel stated that contrary to the allegation that the police or a 

member of the public possesses arbitrary power to detain a person 

with m ental disorders, sections 6 - 12 of the Mental Disorder s Act 

require a warrant of arrest to be issued befor e detention. Further, the 

provisions require an inquiry to be insti tuted to determine the mental 

condition of a person. Counsel contended that generally, there was 

no breach of human rights in stanced by the Mental Disorders Act 

because it covered a specific disability. Counsel prayed to the Court to 

dismiss the Petition be cause the reliefs sought were already under 

consideration in the Mental Health Bill. 



Scanned by CamScanner

J18 

Lear n ed Cou nse l for the 2nd Respon den t su bmitted that its 

fun ct ion s are limi te d to advice and recom mendat ions. It s mo ni torin g 

mand ate atte nd s to th e provision of se rvices to per sons with 

disabilit ies . Th e 2nd Resp on de nt is als o mand ate d to impl emen t the 

Per son s with Disa b ilities Act, the Policy and Natio n a l St rategy. More 

spe cifically, some of it s fun ctions an d policies were listed as follows: 

(i) 

(ii) 

(iii) 

(iv) 

(v) 

(vi) 

(vii) 

(viii) 

Developing and implementing measures to "achieve equal 
opportunities" including "full access to community and social 
services " (section 14(l)(b), and coordinating and facilitating 
habilitation, rehabilitation and welfare services for persons with 
disabilities (section 14(1)(c), and to cooperate with State 
institutions and other organisations in doing so (section 14(1)(g). 
Promoting research and public awareness into all aspects of 
disability (section 14(l)(d-e) . 
Making recommendations to "any State organ or institution any 
measure to prevent discrimination against persons with 
disabilities " (section 14(1)(h) and to take "appropriate measures 
to eliminate discrimination (section 14(l)(i). 
Making "representations on behalf of any person with disability 
before any State organ or institution and provide or procure 
legal assistance for any person with disability, if any matter 
relates to the rights of, or the interaction of, persons with 
disabilities" (section 14( l)U) . 
Monitoring and evaluating the provision of services to persons 
with disabilities and the implementation of the Persons with 
Disabilities Act (section 14(l)(n). 
Identifying provisions in any law that hinder the implementation 
of the Act (section 14(1)(0) . 
Conducting inquiries into "any matter relating to the welfare, 
habitation and rehabilitation of persons with disabilities (section 
14(3) and 
Doing "all things as are incidental to, or conclusive to, the 
attainment of the functions of the Agency ." (section 14(1)(q). 
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On that basis, Counsel contended that the 2nd Respondent had 

I no mandate to monitor the enforcement of this judgment and that the 

relief sought against it was misconceived. 

The submissions of Learned Counsel of the Amicus Curiae were 

substantially the same as tho se of the Petit ioners . 

emphasis on the follo\ving: 

He placed 

1. That the paradigm shift introduced by the Convention on the 
Rights of Persons with Disabil ities (CRPD) is inclined towards a 
social and human rights model of disability. 

2. The Mental Disorders Act violates the human rights of affected 
person s since the approach to mental health is now centered on 
psychosocial and rights based approaches. Any departure zs 
harmful to the health of the affected persons. 

3. The CRPD requires a concept of community-based care. 
4. The relation ship between the right to legal capacity and the 

right to inf onned consent to medical treatment and medical 
admission is the accepted standard. 

5. There is an absence of legal and empirical justification fo r the 
human right violations caused by the Mental Disorders Act. 

I will now mov e to address the claims in the manner that they 

were presented in the stat eme nt of agreed facts and issues. 

(a) Whether the aim and purpose of the Mental Disorders Act is 
incompatible with the Constitution and the Persons with 
Disabilities Act, rendering the Act void? 

The Petitioners contended that the Mental Disorder s Act aims to 

control the bodies and assets of persons with mental disabilities in a 
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manner that en forces socia l exclus ion. The extensive use of 

term inology such as detention and con trol in the Act infers a pun itive 

intent, and is based on an archaic und erstanding of persons with 

men ta l di sabilities as threatening objects and not persons equal in 

h urn an dignity. 

The response of the 1 st Respondent was that the Persons with 

Dis abil iti es Act, which is a general law yields to a specific law , in this 

case the Mental Disorders Act, which according to the Ministry of 

Justi ce is under review . The 1 st Respondent also argued that it wou ld 

be flawe d for the Pet itioner s to allege that the Persons with 

Disabilities Act, r epealed the Mental Disorders Act . 

It is a judi cial fact that Courts play an important role in 

co n s titutional int erpret a tion and the law s mad e und er it. By thi s 

token, this Court has juri sdic tion to rule on the validity of 

co nstitution a l ref eren ces und er Article 28 of the Const itut ion , which 

provid es that: 

"28.(1) Subject to clause (5), if any person alleges that any of the 
provisions of Articles 11 to 26 inclusive has been, is being or is likely 
to be contravened in relation to him, then, without prejudice to any 
other action with respect to the same matter which is lawfully 
available, that person may apply for redress to the High Court which 
shall: 
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(a) hear and determine any such application; 
(b). d~termine any question arising in the case of any person 
which i~ referred to it in pursuance of clause (2); 
a?d ~hich may, make such order, issue such writs and give such 
directions as it may consider appropriate for the purpose of enforcing, 
or ~ecuring the enforcement of, any of the provisions of Articles 11 to 
26 inclusive." 

The issue canvassed by the Petitioners under this claim is that 

the Mental Health Disorders Act in its entirety violates internationally 

accepted human rights principles on the treatment of persons with 

mental disabilities. These principles are equally enshrined in the 

Republican Constitution as well as the Persons with Disabilities Act. 

On the other hand, the Respondent contends that it is legally 

flawed to advocate that the entire Mental Disorders Act violates the 

Constitution. It is also legally flawed to presume that the general law 

of the Persons with Disabilities Act invalidates the Mental Disorders 

Act, which is a more specific piece of legislation dealing with a 

particular type of disability . The Respondent states that the Mental 

Disorders Act is under review and the concerns of the affected 

persons have been addressed in the Mental Health Bill. 
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Learned Counsel for the Petitioner relied on a numb er of lega l 

authorities from fo · · · d' · . reign JUns 1ctions. Among those , Counsel cited th e 

case of Schacter v Canada 1, where the Supreme Court of Canad a 

held that: 

"Where the purpose of the legislation is itself unconstitutional, the 
legislation should almost always be struck down in its 
~ntirety .... Where the purpose of the legislation or legislative provision 
1s deemed to be pressing and substantial, but the means used to 
achieve this objective are found not to be rationally connected to it, 
the inconsistency to be struck down will generally be the whole of the 
portion of the legislation which fails the rational connection test." 

Counsel argued that the other ground for impeaching the entire 

Mental Disorders Act was ba sed on th e fact that it is discriminatory . 

It differs with the intention of Article 23(1) of the Constitution , which 

states that a law cannot create any provision that is discriminatory 

either in itself or its effect. 

Counsel also called in aid Article 266 of th e Constitution 

(Amendment Act), which defines disability and affirms the prohibition 

of discrimination on the ground of mental disability. Counsel relied on 

the national values and principles stated in Article 8 and 9 of the 

Constitution (Amendment Act) as a reference to be applied in the 

interpretation and application of the Constitution and other 

legislation. 
She added that the values and principles affirmed th e 
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recognition of human dignity, equity, social justice, equality and non­

discrimination. 

After considering the contested arguments, I find the Petitioners' 

claim that the Mental Disorders Act is wholly incompatible with the 

Constitution is rather legally flawed. In my view, disposing an entire 

piece of legislation in the absence of a critical review would be 

irrational because it should be subject to a legislative process rather 

than a Court process. 

In a constitutional democracy such as ours, all laws flow from 

the Constitution and all other subordinate laws rank pari pasu . A 

subordinate piece of legislation such as the Persons with Disabilities 

Act cannot therefore void or repeal the Mental Disorders Act. In other 

words, the provisions of the Persons with Disabilities Act cannot be 

the basis for impeaching the Mental Disorders Act. The validity of the 

Mental Disorders Act can only be examined against the Republican 

Constitution. 

It is granted that national values and principles are not only 

symbolic but also influence the aspirations of society in the 
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interp retation and app lication of the law. However, they cannot be 

taken as a forcefu l embo di me n t in measuring the compliance of 

Mental Di so rde r s Act to the Constit u tio n b ecause as as pirations, they 

do not attac h any imme diate ob ligation on the Government to 

imp lement them. 

I have considered the Zambian landmark cases on constitutional 

interpretatio n and in partic ul ar the case of Christine Mulundika and 

7 others v The People 2
, Resident Doctors Association of Zambia 

and Others v The Attorney General 3 and Attorney General v Roy 

Clarke 4
. I observe that the trend employed by the Petitioners in these 

cases chal lenged specific provisions in subsidiary legislation, which 

they claimed vio lated the Constitution. They did not seek to impeach 

whole pieces of legis lation . The difficulty, I suppose with such an 

app roach is that it places an extraordinary burden of proof on a 

Petitioner to prove their claims on each provision of a challenged law , 

whic h is undesirab le in a process where Par liament is vested with 

legislative au thority . On that basis, I decline to hold that the Mental 

Diso rders Act is unconstitutional in its entirety. I will nevertheless 

con sider ad seriatim the sections of the Mental Disorders Act that are 

alleged to be unconstitut ional. My holding on this claim affects 
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alternative claim that the Persons with Disabilities Act tacitl y rep ealed 

the Mental Disorders Act, which in my considered view , has no m eri t. 

(b) Whether the Mental Disorders Act unconstitutionally and 
unlawfully uses derogatory language against persons with 
mental disabilities? 

The Petitioners contend that the Mental Disorders Act 

unlawfully uses derogatory language when describing or classifying 

persons with mental disability. In particular, section 5 of the Mental 

Disorders Act, refers to persons with mental disabilities as mentall y 

disordered or defective persons. It also classifies persons with mental 

disabilities using the terms, idiot, imbecile , feeble-minded and moral 

imbecile. 

The Petitioners argue that Article 23 of the Constitution protects 

every person from discrimination, which is defined in Article 266 of 

the Constitution (Amendment) Act. In addition, section 6(3) of the 

Persons with Disabilities Act, restrains the uses of derogatory 

language by providing that: 

"a person shall not call a person with disability by any derogatory 
name because of the disability of the person." 
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To buttress their position, Counsel for the Petitioners cited the 

case of Purohit and Moore v The Gambia5 , where the African Court 

on Human and Peoples' Rights held that: 

"Legislation that branded persons with mental disabilities as 
"lunatics" and "idiots" was undoubtedly dehumanizing and violated 
their dignity contrary to Article 5 of the African Charter on Human 
and Peoples' Rights, which guarantees that every individual shall have 
the right to the respect of dignity inherent in a human being and to 
the recognition of his legal status." 

Counsel for the Petitioners referred me to the jurisprudence of 

other national Courts that found the use of language such as idiots 

and imbeciles derogatory. In the case of Centre for Health Human 

Rights and Development and Another v Attorney General 6
, the 

Ugandan Constitutional Court found that the use of idiots and 

imbeciles in Article 130 of the Ugandan Penal Code were 

dehumanizing and detracted from the dignity of persons with mental 

disabilities. The Court went on to hold that the language was 

discriminatory and unconstitutional. The Ugandan Court in that case 

relied on the principles enunciated in Article 3 of the African Charter, 

Article 2 of the International Convention on Civil and Political Rights, 

the Convention on the Rights of Persons with Disabilities and the 

country's Constitution. 
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Th e l 11
1 

Respondent conceded that the Mental Disorders Act 

conta in s derogato ry langu age and tha t the langua ge might have been 

acce pt ab le in 1949 but has no place in modern legislation . 

Sec tion 5 of the Mental Disorders Act reads as follows: 

"5. For the purposes of this Act and all proceedings thereunder, 
mentally disordered or defective persons may be divided into the 
following classes: 
Class 1.-A person suffering from mental disorder, that is to say, a 
person who owing to some form of mental disorder is incapable of 
managing himself or his affairs . 
Class II.-A person mentally infirm, that is to say, a person who 
through mental infirmity arising from age or from its common 
disorders is incapable of managing himself or his affairs . 
Class III.-An idiot, that is to say, a person in whose case there exists 
mental defectiveness of such a degree that he is unable to guard 
himself against common physical dangers. 
Class IV.-An imbecile, that is to say, a person in whose case there 
exists mental defectiveness which , though not amounting to idiocy, is 
yet so pronounced that he is incapable of managing himself or his 
affairs, or, if he is a child, of being taught to do so. 
Class V.-A feeble -minded person, that is to say, a person in whose case 
there exists mental defectiveness which, though not amounting to 
imbecility, is yet so pronounced that he requires care, supervision and 
control for his own protection or for the protection of others, or, if he 
is a child, appears by reason of such defectiveness to be permanently 
incapable of receiving proper benefit from the instruction in ordinary 
schools. 
Class VI.-A moral imbecile, that is to say, a person who displays 
mental defectiveness coupled with strongly vicious or criminal 
propensities and who requires care, supervision and control for his 
own protection or for the protection of others ." 

In their na tural and ordinary meanin g, I find that the definitions 

and classifications used in sect ion 5 of the Men tal Disorders Act are 

highly offensive, derogatory and discriminatory . They have no place in 

a mode rn society and it is obvious that in 1949, that the auth or ities 
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did not have anything in 
mi nd as far as the pro tection of human 

rights and fundame tal f n reedoms 
1s concerned . I totally agree with 

the Mental Hea lth Disorders Act contains 
the Petitioners that 

derogatory langu age which is un constit u tional and I have n o 

hesitation in holding th at sect ion 5 of the Mental Disorders Act, 

which contravenes Article 23 (1) of the Constitution is null and void. 

(c) Whether the Mental Disorders Act unconstitutionally and 
unlawfully permits disability based detention and 
involuntary admission to prisons and medical institutions? 

The Petitioners contend that by permi tting arrest, dete ntion , and 

forced treatment of persons with mental disabilities , unde r the Mental 

Diso rd ers Act is unconstituti onal and unlawful both as a matter of 

domesti c legislation and und er inter national human rights law . The 

Pet itioners also contend that the legal regim e on the detention of a 

person with a mental disability is such that the decisions are made by 

others and not themselves. Pursuant to the powers given by the 

Ment al Disorders Act, persons with mental disabilities are often 

subjected to involuntary adm ission and dete nti on at prescribed 

in stitu tions. This detention tak es place on th e basis of their 
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disability, in condif 

ions that are degrading and inhumane , anct 

without proc ed ural p t . ro ections. 

Apart from the unlawful and dis criminato ry n atur e of the Mental 

Disord ers Act, th e Petit ion ers allege that the minimal procedural 

prot ectio n s afforded by the Act are se ldoml y uph eld . The Petitioners 

described how they were detained and subj ected to invo lu ntary 

admission in their Affidavits. Counsel for the Petitioners cited Article 

4 of the African Charter on Hum an and Peoples' Rights , whic h states: 

"Human beings are inviolable. Every human being shall be entitled to 
respect for his life and the integrity of his person. No one may be 
arbitrarily deprived of this right." 

She also cited Article 5, of the African Charte r on Human and 

Peoples' Rights, which provides that: 

"Every individual shall have the right to the respect of the dignity 
inherent in a human being and to the recognition of his legal status. 
All forms of exploitation, and degradation of man particularly slavery, 
slave trade, torture, cruel, inhuman or degrading punishment and 
treatment shall be prohibited." 

Counse l called in aid the case of Purohit and Another v The 

Gambia\ where the African Commission on Human and Peoples' 

Rights h eld that: 

"Human dignity is an inherent basic right to which all human beings, 
regardless of their mental capabilities or disabilities as the case may 
be, are entitled to without discrimination . It is therefore an inherent 
right which every human being is obliged to respect by all means 
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possible and on th 
to res e other hand ·t 

pect this right.,, 1 confers a duty on every human being 

Counsel furthe . 
r cited the case of Dawood v Minister of Home 

Affairs 7' where th S . 
e outh African Constitutional Court held that: 

"Hum d. 
is ~n igni~y informs constitutional adjudication in many ways: it 
. a va ue that informs the interpretation of other rights and is central 
~n ~n~lyzing justifiable limitations on rights. It is in addition a 
Justiciable and enforceable right that must be protected and 
respected.'' 

The Petitioners contend that the Mental Disorders Act is not 

covered by the exception to Article 13(l)(h) on the right to personal 

liberty which reads: 

"( 1) No person shall be deprived of his personal liberty except as may 
be authorized by law in any of the following cases: 

(h) In the case of a person who is, or is reasonably suspected to be, of 
unsound mind, addicted to drugs or alcohol, or a vagrant, for the 
purpose of his care or treatment, or the protection of the 
community." 

The Petitioners submit that the legal regime established under 

the Mental Disorders Act does not fall within the lawful limitation of 

the right to liberty of a person under Article 13(1)(h) of the 

Constitution. By this token, the Mental Disorders Act is invalid 

because it operates contrary and unjustly compared to the 

Constitution. 
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Further' the Mental D. 
isorders Act lacks necessary legal certainty 

the · re is no accepted 
definition, criteria or methodology for 

determining whethe . 
r someone 1s of unsound mind . Such certainty it 

is argued, is a necess . . 
ary precond1t1on whenever a law seeks to impose 

a liability or de t . roga ea person 's nght to liberty. 

Article 13 of the Constitution provides that: 

"13. It is recognised and declared that every person in Zambia has 
been and shall continue to be entitled to the fundamental rights and 
freedoms of the individual, that is to say, the right, whatever his race, 
place of origin, political opinions, colour, creed or sex, but subject to 
the limitations contained in Article 4 and this Part, to each and off of 
the following, namely: 
(a) Life, liberty, security of the person and protection of the law; 
(b) Freedom of conscience, expression, assembly and association, 
and 
(c) Protection for the liberty of home and other property and from 
deprivation of property without compensation ..... 
(d) In the case of a person who is, or is reasonably suspected to be, of 
unsound mind, addicted to drugs or alcohol, or a vagrant, for the 
purpose of his case or treatment, or the protection of the community. 
(h) In the case of a person who is, or is reasonably suspected to be, of 
unsound mind, addicted to drugs or alcohol, or a vagrant, for the 
purpose of his care or treatment, or the protection of the 
community.'' 
And the provisions of this Part shall have effect for the purpose of 
affording protection to those rights and freedoms subject to such 
limitations of that protection as are contained in Article 4 and in 
these provisions, being limitations designed to ensure that the 
enjoyment of the said rights and freedoms by any individual does not 
prejudice the rights and freedoms of others or the public interest." 

Article 13 of the Constitution is formulated on the basis of 

Article 9 of the International Covenant on Civil and Political Rights, 
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every individual the ri h . 
I g t to liberty and security of person. t goes on t 

o state that a 
. person should not be subj ected to 

arbitrary arrest o d . 
r etention 

except on such ground s 
accordance with s h 

uc procedure and established by law. 

that are in 

In Christine Mulundika 2
, the Supreme Court stated that: 

''Fundamental constitutional rights should not be denied to a citizen 
by any law which permits arbitrariness and is couched in wide and 
broad terms. In The State of Bihar v K.K Misra and others AIR 1971 
1667 at 1675, the Supreme Court of India expressed the view on laws 
imposing restrictions on fundamental rights that: ... ... . 
" ... . . in order to be a reasonable restriction, the same must not be 

arbitrary or excessive and the procedure and the manner of imposition 
of the restriction must also be fair and just. Any restriction which is 
opposed to the fundamental principles of liberty and justice cannot be 
considered reasonable." 

Further, in Christine Mulundika 2
, the Supreme Court point ed 

out that: 

"One of the important tests to find out whether a restriction is 
reasonable is to see whether the aggrieved party has a right of 
representation against the restriction imposed or proposed to be 
imposed. We find the foregoing to be a round exposition of the 
attitude to be adopted in these matters. The principles of fairness, let 
it be said, are principles in their own right and ought to be allowed to 
pervade all open and just societies. " 

A Court has a duty to test whether a restriction is reasonable by 

exposing it to the principles of fairness. Sections 6, 8, 9, 30 and 31 of 

the Mental Health Disorders Act are regulatory in that they state the 

procedure on detention of persons suffering from mental disabilities. 
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They also regulate the 

admission of 
health institutio mental patients into mental 

ns. It appears that 
d . . in certain circumstances the 

a m1ss1on can be 
quite involunt 

ary because affected persons are 
detained either at 

the behest of family members, members of the 
public or law enfo 

rcement agencies. While it is rightfully contended 

by the Petitioners th t h 
a t ere could be an infringement of th e affected 

persons rights, I take the view that there is need to consider the 

principle of proportionality. 

By this, I mean to say that there needs to be a balance between 

the competing considerations on detention and admission to mental 

health institutions , which appear to be involuntary on one hand and 

the affected persons rights . In my view, there may be instances, 

where it is necessary for the family, community or law enforcement 

agencies to have a mental patient admitted without their consent 

especially where they suffer from severe disabilities or where it is 

obvious that an affected person is not capable of making an 

appropriate decision for their care and treatment. The decision to 

determine the detention or admission of mental patients to prisons or 

medical institutions is a medical question, and cannot be determined 

by this Court. 
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the P t· · 

submit that there 

e itioners Affidavits as the 

source of evidence. 
The Petitioners thems elves 

only authoritative 

is no accepted definition , criteria or methodolo gy 

for determining wheth 
er a person is of unsound mind or not. This 

fortifies my reluctance t ak . 
0 m ea finding. However, in cases where an 

affected person is bl t ak 
a e o m e a sound decision, then th e authoriti es 

should be able to allow such a person to give their consent. The 

prescription cannot be a blanket one given that ther e are different 

types of mental health issues that call for different int ervention. 

Detention in a prison facility on the other hand , occurs at the 

instance of the Court and has not been adequat ely canvass ed in the 

Petition. As a result, I cannot make a determination on th e issue. 

The United Nations Human Rights Committee General 

Comment No. 35 of 16th December, 2014 on Article 9 of the 

International Covenant on Civil and Political Rights (ICCPR) states 

that: 

" . .liberty and security of person are precious for their own sake, and 
also because deprivation of liberty and security of person have 
historically been principal means for impairing the enjoyment of other 
rights. Liberty of person concerns freedom from confinement of the 
body, not a general freedom of action. Security of person concerns 
freedom from injury to the body and the mind, or bodily and mental 
integrity, ... Article 9 guarantees these rights to everyone ... in 
particular the important guarantee laid down in paragraph 4, is the 
right to review by a court of the legality of detention, which applies to 
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all persons deprived of liberty E 
1 include police custody "arr . . ,,xamp es of deprivations of liberty 

after conviction, house' arres~1go, ~e?1and. detention, imprisonment 
hospitalization, institutional c' ~dr;:1n1stra~1ve detention, involuntary 
a restricted area of an . us o y of children, and confinement to 
transported.,, airport, and also include being involuntarily 

The United Nations Human Rights Committee acknowledges 

that the right to liberty is not without exception . However the 

deprivations of liberty must not be done arbitrarily and must be 

subject to periodic reviews. It is worth stating that the International 

Covenant on Civil and Political Rights ( 1966) which Zambia has 

ratified does not impose an immediate obligation to implement the 

exceptions to deprivation of liberty including deprivation on account 

of mental disability. The Human Rights Committee calls on States 

parties, to make available adequate community-based or alternative 

social care services for persons with psychosocial disabilities, in order 

to provide less restrictive alternatives to confinement. 

The Human Rights Committee also calls for the deprivation of 

liberty on mental disability to be re-evaluated at appropriate intervals 

with regard to its continuing necessity. Individuals must be assisted 

in obtaining access to effective remedies for the vindication of their 

rights, including initial and periodic judicial review of the lawfulness 
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co nditi ons )f I · 
<.: c ctcn t 10 n whi ch nrc 

In 1ny view th , · . 
· c prov is ion s ntt nc ked by thi s Petition on detenti on 

lll\rl inv olu ntnr y nd u · , , · 
1 · n ss 1on co crea te n pr ogn:s~ ive o bliga tion on th e 

Gove rnn1 e nt to · I • , . 1n1p t:n1c nt n ltc rnntiv c care to m ent a l h ea lth issues. In 

doing so, th ere is n ccci to cons ider th e eco nomic-soc io imp ac ts, which 

re1nove th e iss u e into a la rger dis cour se, th a n one of a lega l type. 

Thus > I find that the Ment a l Disorders Act does not contr avene the 

co n stit utional pr ovis ion s on the right to lib e rt y and secu ri ty of 

persons but ra th er provid es a platfo rn1 under which the issues of 

co ntrol , review, a dmi ss ion or detenti on can be ad dr esse d by a 

thorough review of the Ment al Disorders Act . Accord in gly, this cJaim 

fails. 

Th e Petitioners ra ise d issu e with the condition s of detent ion at 

Chainam a Hills Hos pit al in th e ir Affidavits. The allega tions were not 

gainsaid by th e l 8 1 Res pondent and a tt est to a degen era tion of human 

rights prot ec tion at that hospital ra nging from claims of torture, poor 

h ea lt}~ provision and adrninistr a tion, poor diet and inhuman e 

trea tment. The Human Right s Committee General Comment No. 21 
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of 10 th April , 1992 on Arti 1 10 f 
c e O the ICCPR places an obligation on 

State parties to ensure 
that persons deprived of their liberty und er 

the laws and authority f th S . . . 
o e tate particularly 1n pnsons, psychiatric 

hospitals or correct' al · . . 
ion institutions are treated in a humane way. 

From the Petitioners Affidavits, it is quite clear that Chainama 

Hills Hospita l is not conducive for mental h ealth treatment. The 

Petitioners have been admitted at that hospital and have real 

experience of the facility . The Petitioners allege that they were 

subjected to inhumane treatment during their admission to 

Chainama Hills Hospital and this was not gainsaid by the 1 s t 

Respondent. If the inhumane treatment did occur, then the Hospital 

authorities contravened Article 15 of the Constitution. In order to 

prevent such recurrences, I hold that the authorities at mental health 

institutions must ensure that patients at the facilities are treated in 

the most humane way. 

(d) Wheth er th e Mental Disord ers Act unconstitutionally 
and unlawfully remov es the right to inform ed consent 
to me dical treatment for persons with mental 
disabilities? 

, 
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The Petitioners sub . 

rn1t that they are de . . 
consent to treat n1ed the nght to informed 

men t Under th 
e Mental Disorders Act 

and this is unconstitutional and 
contrary to the p 

ersons with Disabilities Act. They ground 
their contention on 

provisions: 
the following constitutional 

(i) 
(ii) 

(iii) 

(iv) 

~he ri~ht to dignity under Article 8. 
he nght to pers on al liberty under Article 13 of the 

Constitution. 

The prohibition on torture, inhuman and degr adin g 
treatment under Article 15 of the Constitution. 
The right to equality and freedo m from discrimination 
under Articles 23 and 266. 

The Petitioners also argue that the except ion to the universal 

right to informed consent for persons with mental disabilities 

contravenes the Code of Ethics established by the Heal th 

Professionals under Act No. 24 of 2009, which does not provide 

exceptions. They state that h eal th profe ss ionals are required to take 

into account the patie nt or client's ne eds preference and 

confidentiality. They rely on section 5.1 (c), which states , quoting 

relevance as fallows: 

"A health practitioner shall not; 
(1) Intervene in a patient's/client's treatment or treating a 

patient/ client without obtaining adequate informed consent from 
the patient/ client except in an emergency; 
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Discriminate . 
the patie t' in the management of . 
sexuart n. s/ client's lifestyl patients/ clients based on 

l y, disability, age, ethnic~t: culture, beliefs, race, sex, 
Y' social or economic status." 

Counsel for the Pet . t. 
1 ion ers cited the South African case of 

Castel v De Greef6 h 
' w ere the Court stated th e following on in form ed 

consent: 

(a) The consenti t th ng par Y must have had knowledge and been aware of 
e nature and extent of the harm or risk· 

~)Th · ' e consenting party must have appreciated and understood the 
nature and extent of the harm or risk; 

(c) The consenting party must have consented to the harm or assumed 
the risk; 

(d) The consent must be comprehensive, that is extended to the entire 
transaction, inclusive of its consequences." 

The Petitioners submitted that the Mental Disorder s Act remov es 

the ri ght to informed consent for affected per sons and this renders 

the Act un constitutional and contrary to th e Persons with Disabiliti es 

A t The Petitioners als o contended that th eir Affidavit s di scl osed c. 

that in most cases their consent to treatment was not sou ght becau se 

the Mental Disorders Act presumes that affected persons are always 

unable to consent to treatment. 

I find that the issue raised in this claim is nov el. It seeks to 

allow persons suff er in g from mental disabilities th e right to in form ed 

consent to medical treatment. I take judicial notic e that are differ ent 
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1,Vf' (1ri of IIH!Hlnl <1111111>11111,.,1 
"'"' tHIIIJ O miµ.111 lw 111ore tWVCJ'C 1han 

c1tJ,c11·t1, II In 11ot 111 <'V<}t'y ,., rt( • II . , 
, • 1 • 1111 1111 nffo(;ftd pf ! l'/1011 rni1~ht I><.: nbl c 1.o 

npp1·e<'l11t,· tl It· nc·vcrlt f' I , . 
-.Y n I lc:1r tll1H: 11t1 no 110 1.o volt111t:trily give consent 

to llledit !fll lrc·nl . i 11 . 
• II 1<,ll,, owcver, 111 cnnc.m wh ere pa ti c:n tn hav e mi.nor 

t:ond it ionH, Hllcll pur:ionn nhou Id bt: nil owed to con scn l to m cdi ca1 

trc1,tn1ent. 

By ~oying HO, r do not hold lhut th e Ment a l Disorders Act is 

un co nstitutional bccuttsc it, removes the right to inform ed conse nt to 

n·H.:di co l trcatn,cnt. I ca n on ly hold to contrary if there was medical 

evid ence odduccd t.o ass ist me in making an informed fin.ding. In my 

view, this issue is more comple x than it appears and I cannot on the 

b as is of the Petition as the only source of evidence make a finding . 

The claim acco rdingly fa ils. 

(e) Whether the Mental Disorders Act unconstitutionally and 
unlawfully denies people with mental disabilities the right 
to legal capacity? 

The Petitioners contend that the Mental Disorders Act deprives 

persons with mental disabilities their legal capacity with respect to 

their property through sections 17 -19 of the Act. The Petitioners 
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mental di sa bili t· 
enta] Disorders Act 

does not d accor persons with 
prospect of mak ' 

administrat' ing representat ions on the 

ies, th e 

ion of their estates Fu . . 

f th 
· 1 ther, that in terms of sect ion 35(2 ) 

o e Act, the 
cost of their unlawful 

or unconst itu tional detentio n 
m ay b e recovered from th . 

e1r estates . 

Th e Pet ition ers su bmit that the provi sions of the Mental 

Di so rder s Act do not fal l within the perm issible limitations set ou t in 

Article 16 of the Consti tut ion but represent an un lawfu l and 

di scr im inatory depriv a tion of th e affected perso n s' legal capac ity. 

Article 16 of the Constitut ion provide s that: 

"16. (1) Except as provided in this Article, property of any 
description shall not be compulsory taken possession of, and interest 
in or right over property of any description shall not be compulsorily 
acquired, unless by or under the authority of an Act of Parliament, 
which provides for payment of adequate compensation for the 
property or interest or right to be taken possession of or acquired. 

(2) Nothing contained in or done under the authority of any law shall 
be held to be inconsistent with or in contravention of clause (1) to the 
extent that it is shown that such law provides for the taking 
possession or acquisition of any property or interest therein or right 
thereover-
(1) for the purpose of its administration, care or custody on behalf 

of and for the benefit of the person entitled to the beneficial 
interest therein ... 

(h) for the purpose of-
(i) the administration of the property of a deceased person, a 

person of unsound mind or a person who has not attained the 
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age of ei ht 
th b g een years, for th b 

e eneficial interest th . e enefit of the person s entitled to 
ere1n ; ... " 

Th e pr ovision s complained 
of legal capacity and dep rivation of 

prop er ty in th e Me tal . 
n Disorders Act ar e as follows: 

Section 17: 

17 · _( l_) There shall be vested in the High Court jurisdiction to 
administer and control the estates and property of patients, including 
the power to appoint committees and receivers, in substantial 
c~nformity with the law and practice for the time being in force in the 
High Court of Justice in England . 
(2) The Chief Justice may, by statutory instrument, make rules for the 
due administration and efficient working of this Part . 

Sec tion 18 : 

"18. After making an adjudication order, the Magistrate shall make an 
investigation into the estate of the patient and shall report to the 
Registrar in the prescribed form. 

Provided that where it appears to the magistrate that, owing to 
circumstances to be entered on the record, it is expedient that such 
investigation be continued by another magistrate, he shall adjourn 
the investigation and refer the record to such other magistrate, 
and such other magistrate shall thereupon, subject to any 
directions in that behalf which may be issued by the High Court, 
and which the High Court is hereby empowered to give, continue 
the investigation and conclude the same ." 

Sec tion 19 : 

"19. (1) For the purposes of this Act, in default of any prescribed 
rules, the Registrar shall exercise all the powers and duties of the 
Master in Lunacy or of the Court of Protection in England, and the 
Administrator-General shall exercise all the powers and duties of the 
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Official Solicitor with 
patients." ' regard to the estates and property of 

In my view, sect' 17 ions - 19 of the Mental Disorders Act are 

procedural provisions which vest the High Court with jurisdiction to 

d .. 
a minister or control the estates and property of mental patients. 

They do not seek to admin ister or control every estate but rather 

apply to estates of persons who probably suffer from severe mental 

disabilities. It is a well-known fact that there are different types of 

mental disability and a generic prescription cannot be applied to all 

patients. Certain disorders might be slight while others more seve re. 

I would dare to say that the patients envisaged in the cited 

sections of the Act might be those who have serious mental health 

disabilities but of course this is subject to different interpretation. My 

point however, is that the cited sections of the Mental Disorders Act 

have more to do with procedure and less with deprivation of property. 

I therefore find that th e Mental Disorders Act does not deprive mental 

patients of their legal capacity or their property as argued by the 

Petitioners. This claim also fails. 
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Whether the M 
unlawfuU . e~ta! Disorders Ac . 
disab1·11·t· y d1scr11n1nates ag . t unconstitutionally and 

tes in t a1nst p 1 . reh b · · ertns of eop e with mental 
a thtation and health laccess to healthcare services 

-re ated rehabilitation? ' 

The Petitioners submit that 
the Mental Disorders Act has 

created a situation wher b th 
e Y ere are no mental healthcare services 

at the primary health 
care level. As a result, persons with mental 

disabilities are compelled to access health services in facilities that 

are often distant and inadequate to meet their health needs. 

The Mental Disorders Act provides for pr escribed institutions for 

the treatment and care of per sons with mental disabilities. Sec tion 2 

of the Act defines 'institution' as: 

"Any mental hospital or other place which has been or may hereafter 
be prescribed by the Minister as an institution or place for the 
reception, treatment, or detention of two or more persons suffering 
from any mental disorder or defect." 

By virtue of the above provisions, the Petitioners contend that 

persons with mental disabilities are almost always treated at the 

prescribed institutions. There are very few prescribed institutions 

listed under regulation 2 of the Mental Disorders Regulations as 

follows: 

(a) Livingstone General Hospital; 
(b) The Government Prison, Livingstone; 
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(c) Lewanika Dis . 
(d) Lusaka Ment:t:t H~spital, Mongu• 
(e) Ndola Gene 1 osp1ta1; , 
{f) ra Hos 't I Matero Reh . . p1 a ; 

ab1htation Hostel L k , usa a. 

The Pert · 1 
toners contend that the existence of the Mental 

Disorders Act create 
s and perpetuates a two tier healthcare system at 

the secondary and tertiary healthcare level whereby persons with 

mental disabilities are subject ed to h ealt hcare services that are of 

unequal range , quality and standard compared to those provided in 

ot h er secondary health care facilities. 

I find that it is in controvertible that every person is suppo sed to 

be provided health care services without discrimination . Th at is to 

say , persons with disabilities must enjoy the same health range , 

quality and standard of se rvice s and treatment as provided to others. 

There should be no discrimination whatsoever. 

It is a notorious fact that the number of mental health facilities 

1n the coun try is limited and there is need for the authorities to 

address th is concern so that wherever possible, mental health 

patients should be ab le to access treatment at th e primary health 

care level wherever possible. In so doing, the authoriti es must pay 

, 
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attention to the 

principles f 0 
equality, equal access and non-

discrimination. 

In its current form I fi 
, 1nd that the Mental Disorders Act does not 

discriminate on ace 
ess to healthcare services because it is an old Act 

' 

which lists the facilities that were available at the time. 

Circumstances have changed together with the needs of mental 

health. Thus, a review of the Act is desirable. 

For the avoidance of doubt, I do not find that the Mental 

Disorders Act discriminates against access to healthcare services and 

rehabilitation, but rather needs to be adapted to suit the present 

times and the issues of health care access. There is definitely more 

need for a socio-economic approach in the implementing the 

identified need rather than a preference for a legal declaration. The 

claim fails. 

(g) Whether the violations of the rights of persons with 
disabilities under the Mental Disorders Act are 
nevertheless constitutionally justifiable? 
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right to relief. ear and does not establish a clear 
It further entices me 

h to make a general conclusion on 
w ether the M 

ental Di so rders A t . . . 
. c 1n its entirety is unc onstituti onal. 

Thi s claim is basicall 
Y a repeat of what I have opi ned under the first 

claim and h ence I ·1 
' WI 1 adopt my ear lier views. Suffice to state that 

the c laim fails ju st like th e first one. 

(i) Wh ether the Petitioners' prayer for this Court to grant a 
supervisory order directing the 2°d Respondent to monitor 
enforcement of the judgment is permissible? 

I take jud icial noti ce of the 2nd Respondent's mandate and 

functions as stated in the Persons with Disa biliti es Act. It is trit e th at 

an entity can only exer cise the authority that it possesses, failure to 

which it may be considered to be act ing ultra vires. This claim is 

therefore , misconceived given that the ru les of the Court prescribe 

ways in which its jud gments can be enforced and do not depend on 

external assis tan ce. Thus, I have no hesitation in dispo sing this 

claim for lack of merit . 

In the result , I declare that section 5 of the Mental Health 

Disorders Act contr avenes Article 23 of the Constitution and is null 

and void . I further , declar e th at all pe r sons with m en tal disabilities 



Scanned by CamScanner

J48 

all health inst ituti ons. Any crue l or 

treatment inflicted 

s hould be treated h 
Umanely at 

inhumane 

at mental health facilities contravenes 
Article 15 of the Constit . 

Ution. I also hold that mental patients should 
b e allowed 

treatment at the primary healt h care level wh erever 

possible . 

In conc ludin g, I wish to state th at th e Petiti on ha s ra ised a 

numb er of imp ortant iss ue s regarding the plight of persons with 

mental disabilities. Th ese issu es are very valid how ever, they cannot 

be a ddr essed by this judgmen t. Th ey rather ignite the need for a 

thorough review of th e Mental Disorders Act, which the autho ri ties 

should se riously consid er. I hav e considered tha t the issue s raised in 

the Petition are of public intere st and make no order as to costs. 

Leave to appeal is gran ted. 

Dated this 9th day of October, 2017 

~ 
M. Mapani-Kawimbe 

HIGH COURT JUDGE 




