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Legislation referred to:

1. The Constitution of Zambia cap.1 of the laws of Zambia

2. CriminalProcedure Code cap. 88 of the laws of Zambia

3. Anti- Corruption Commission Act cap. 91 of the laws of Zambia

4. Mutual Legal Assistance in Criminal Matters Act cap. 98 of the laws of

Zambia

We sat with Hon. Justice Wanki when we heard this appeal. He

has since retired. This Judgment is thus by majority.

At the hearing of the appeal, Mr. Kaunda, who appeared on

behalf of the lsI appellant, standing in for Mr. Mutale, State Counsel,

informed us that the lSI appellant had regrettably passed-on on the

21s1 of November 2015. We were satisfied that the lsI appellant had

indeed passed away. In terms of section 335 of the Criminal

Procedure Code chapter 88 of the laws of Zambia, the appeal against

the 1sl appellant therefore abated. However, it is inevitable to make

reference to the 1sl appellant in this judgment since all the counts

that the 2nd appellant was charged with and convicted of, are related

to those that the 1sl appellant was facing.

The present appeal is against a judgment of the High Court,

sitting in its appellate jurisdiction, in which it upheld a judgment of
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the Subord ina te C ourt w hereby the appellan ts w ere conv ic ted and

sen tenced . W e shall, in th is judgm en t refer to the Subord ina te C ourt

as the 'tria l cou rt' and the H igh C ourt as the 'low er court'.

T he 1st appellan t w as tried and conv ic ted on tw o coun ts o f

abuse o f au tho rity o f o ffice con trary to sec tion 37(2 ) (a) as read

together w ith sec tion 41 of the A nti- C orrup tion C omm ission A ct,

chap ter 91 and five coun ts o f co rrup t p rac tices by pub lic a o fficer

con trary to sec tion 29 (1 ) as read together w ith sec tion 41 of the A ct.

T he 2 nd appellan t w as tried and conv ic ted on five coun ts o f co rrup t

p rac tices w ith a pub lic o fficer con trary to sec tion 29 (2 ) as read

together w ith sec tion 41 of the A nti- C orrup tion C omm ission A ct

afo rem en tioned . W e m ust observe tha t the A nti- C orrup tion

C omm ission A ct, chap ter 91 of the law s of Z am bia w as repealed and

,

rep laced by the A nti- C orrup tion A ct N o . 38 of 2010 w hich w as in

tu rn repealed by the A nti-C orrup tion A ct NO .3 of 2012 . W e shall,

how ever, con tinue to m ake reference to tha t law , being the app licab le

law at a ll m ateria l tim es.
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T h e p articu la rs o f o ffen ce fo r th e a ll co u n ts are in te r-re la ted , as

w e h av e a lread y m en tio n ed , an d can b e su m m arised as fo llo w s:

In th e firs t an d seco n d co u n t, th a t th e 1st ap p e llan t, b e in g a p u b lic o ffice r

in th e Z am b ia A rm y , d id ab u se h is au th o rity o f o ffice b y en g ag in g B ase

C h em ica ls Z am b ia L im ited , a co m p an y in w h ich th e 2 n d ap p e llan t w as th e

C h ief E x ecu tiv e O fficer, to su p p ly fu e l an d d o rep a irs an d co n stru c tio n

w o rk s fo r th e Z am b ia A rm y . T h e v a lu e in v o lv ed w as U S $ l ,2 7 8 ,5 1 1 .4 6 an d

U S $ 1 ,0 7 9 ,8 8 8 .4 4 , resp ec tiv e ly . In th e sam e tran sac tio n s th e 1 st ap p e llan t

w as a lleg ed to h av e co rru p tly rece iv ed , as in d u cem en t fro m th e 2 nd

ap p e llan t th e fo llo w in g : u n d er co u n t th ree , tw o g arag e d o o rs v a lu ed a t

U S $ 2 ,5 0 0 .0 0 ; u n d er co u n t fiv e , a m ilk in g tan k v a lu ed a t U S $ 2 ,5 0 0 .0 0 ;

u n d er co u n t sev en , th ree stee l s tru c tu res v a lu ed a t U S $ 1 3 ,5 0 0 .0 0 ; u n d er

co u n t n in e , b u ild in g m ateria ls v a lu ed a t K 1 4 ,5 6 l,O O O .O Oan d u n d er co u n t

e lev en , m ilk in g eq u ip m en t to th e v a lu e o f U S $ 2 3 ,8 7 5 .0 0 . S u ch

in d u cem en t o r rew ard w as a lleg ed ly g iv en to th e 1 st ap p e llan t o n acco u n t

o f h av in g en g ag ed B ase C h em ica ls Z am b ia L im ited to su p p ly o r u n d ertak e

co n stru c tio n w o rk s o r rep a irs , as a lread y a llu d ed to .

In th e fo u rth co u n t, it w as a lleg ed th a t th e 2 n d ap p e llan t d id co rru p tly g iv e

to th e 1 st ap p e llan t, tw o g arag e d o o rs v a lu ed a t U S $ 2 ,5 0 0 ; in th e six th

co u n t, a m ilk in g tan k v a lu ed a t U S $ 2 ,5 0 0 , in th e e ig h th g ro u n d , th ree

stee l s tru c tu res v a lu ed a t U S $ 1 3 ,5 0 0 , in th e ten th co u n t, b u ild in g

m ateria ls v a lu ed a t K 1 4 ,5 6 1 ,O O O .O O ,an d in th e tw elfth co u n t, m ilk in g

eq u ip m en t to th e v a lu e o f U S $ 2 3 ,8 7 5 .0 0 . T h ese 'g ifts ' w ere ex ten d ed to th e

1st ap p e llan t as g ra tifica tio n fo r h av in g en g ag ed B ase C h em ica ls Z am b ia

L im ited .
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A compendious narration of the facts as deciphered from the

evidence of fifteen prosecution witnesses in the trial court is as

follows:The 1st appellant was the Zambia Army Commander between

1st January 2001 and 30 th June 2001, the material time for the

alleged commission of the offences, while the 2nd appellant was the

Chief Executive Officer of Base Chemicals Zambia Limited. For ease

of reference, we shall hereinafter refer to Base Chemicals Zambia

Limited as the 'company', The company was engaged by the Zambia

Army to supply fuel and to do repairs and construction works for the

Army sometime in 2001. Prior to this, the Army was procuring

petroleum products from BP, Caltex and Total, until M ay, 2001 when

the 1 st appellant issued an instruction to Col. Lwendo (PW 1)the then

Director of Transport, to instead procure fuel from the company.

Pursuant to this instruction, Col. Njolomba (PW 12) as assistant to

the 1st appellant issued internal minutes to the Director of Finance

authorizing payments to the company for the supply of fuel as

instructed by the 1st appellant.
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W ith regard to the records of paym ents from the A rm y to the

com pany for the fuel, L t. C o l. H anzuk i (P W 5),w ho w as the D eputy

D irecto r F inance, in the A rm y in charge of paym ents and custody of

financia l records, availed to the T ask F orce , the le tters o f au thority ,

loose m inu tes, au thority paym ents and paym ent vouchers m ade to

the com pany w hich w ere orig inated from the 1 st appellan t's o ffice ,

includ ing correspondence from the com pany signed by the 2 nd

appellan t. A m ongst these w ere le tters acknow ledg ing receip t o f funds

fo r the delivery of the fuel. H e tendered in the tria l court the said

docum ents and confirm ed that paym ents of U S $67 ,000 and

U S $44 ,250 w ere m ade on 13 th June 2001 and 18 th June 2001

respectively , to the com pany from the 1 st appellan t's assistan t on the

instructions of the 1st appellan t.

In S ep tem ber 2001 , R ichard N yoni (P W 4) a con tracto r, w as

in troduced to the 1st appellan t by the 2 nd appellan t to construct a

bu ild ing for a m ilk ing parlour, th ree calf panes and a servan t's

quarter a t the 1st appellan ts farm in M aken i. T he construction w orks

com m enced on the superv ision and gu idance of the 2 nd appellan t w ho
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also made payment arrangements with PW4, for the works. It was

apparent that a down payment for the purchase of equipment and

material for the project had been made by the 2nd appellant who

additionally supplied, through the company, the steel for the steel

framed milk parlour. The 2nd appellant subsequently referred PW4 to

a Mr. Simasiku (DW2)of Mazzinites Company Limited, which was

believed to be a subsidiary of the company. Mr. Simasiku was to

make arrangements for the payment of the balance for the

construction works.

In the same year, the 1st appellant instructed the Quarter

Master General for the Army, Brig. Gen. Phiri (PW2)whose duties

included dealing with matters relating to accommodation and

supplies, to engage the company to construct prefabricated housing

units at Kaoma Barracks. Following this, on 17th October, 2001, the

company gave a quotation for the project signed by the 2nd appellant

and subsequently a contract commencing 8th November, 2001, was

drawn up and signed between the Army, on one part, the company

and Mazzinites Company Limited, on the other.
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D uring investig a tion s , V incen t M ach ila (PW 13 ) and F rid ay

T em bo (PW 15), w ho w ere Investig a tion O ffice rs a t A n ti-C o rrup tion

C omm ission com p iled and subm itted a repo rt to th e T ask Fo rce . T he

conc lu s ion o f th e investig a tion s w ere th a t th e com pany , in

con junc tion w ith ano th e r com pany , M azz in ite s C om pany L im ited ,

supp lied fue l and m ade con stru c tion w o rk s fo r th e Z am b ia A rm y , and

paym en ts by th e A rm y w ere m ade in th a t rega rd . It w as fu rth e r

conc luded th a t th e com pany , th rough th e 2 nd appe llan t, pu rchased

and im po rted m ilk ing equ ipm en t and garage doo rs from K irk

W en tw o rth o f G reenw ood E n te rp rises , S ou th A frica , and stee l

s tru c tu res from P ick -a -S tru c tu re , S ou th A frica , a ll con signed to th e

A rm y C omm ander.

B e tw een June 2001 and Ju ly 2001 as PW 13 and PW 15

con tinued w ith th e investig a tion , m ilk ing equ ipm en t w as found a t th e

1st appe llan t's fa rm w h ile som e garage doo rs had a lready been

in sta lled a t th e 1st appe llan t's p roperty in K a lundu .

T he Investig a tion s O ffice rs fu rth e r ob ta in ed docum en ts from

the 2 nd appe llan t's bu sin ess p rem ises . T he variou s docum en ts
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re trieved perta ined to business reconcilia tions betw een the com pany ,

the Zam bia A rm y, PW 4, the 1 st appellan t, M azzin ites Com pany

L im ited , the Zam bia A ir Force and L t. G en . K ayum ba, am ong others.

A fter hearing of the prosecu tion w itnesses the tria l court found

the appellan ts w ith a case to answ er and put them on their defence.

They both elected to g ive sw orn ev idence.

The defence w as com posed of ev idence of the appellan ts as w ell

as DW l, M uriel M wango M usengule , the 1 st appellan t's w ife , DW 2,

V icto r M ate S im asiku , the Chief Execu tive O fficer of M azzin ites

Com pany L im ited and DW 3, M avis K aira , the M arketing M anager of

the com pany .

A t the close of the hearing the tria l court found that on the

to ta lity of the ev idence, the prosecu tion had estab lished the guilt o f

the appellan ts on all the counts, beyond reasonab le doubt. The 1 st

appellan t w as convicted and sen tenced to th ree years on count one;

four years on count tw o; one year on counts th ree , five and seven ;

and three years on counts n ine and eleven . The 2 nd appellan t w as
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convicted and sen tenced to six m onths on count four and six ; tw o

years on count eigh t; th ree years on count ten and one year on count

tw elve. A ll the sen tences w ere to run concurren tly . Th is effectively

m eant that the 1st appellan t w as to serve four years, w hile the 2 nd

appellan t w as to serve 3 years.

The appellan ts appealed to the H igh Court against the judgm ent

of the tria l court, fron ting tw enty- four grounds in the case of the 1st

appellan t and seven grounds on the part o f the 2 nd appellan t. In its

deta iled and com prehensive judgm ent covering 133 pages, dated 16 th

M arch , 2012 , the H igh Court upheld the convictiO lJ.sand sen tences

on all the counts, and d ism issed the appeal. It is from th is judgm ent

that the appellan ts have now appealed .

M r. M ainza appeared for the 2nd appellan t. H e relied on the

heads of argum ents and the list o f au thorities filed on behalf o f the

2 nd appellan t on 8 th April, 2015 , w herein six grounds of appeal w ere

advanced as fo llow s:
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1 . T h a t th e c o u r t b e low m isd ire c te d its e lf in law an d in fa c t w h en it h e ld

th a t s e c tio n 4 9 (2 ) o f th e A n ti-C o rru p tio n C om m is s io n A c t w a s n o t in

c o n f lic t w ith A rtic le 1 8 (7 ) o f th e R ep u b lic C o n s ti tu tio n , c h a p te r 1 o f

th e law s o f Z am b ia .

2 . T h a t th e c o u r t b e low m isd ire c te d its e lf in law an d in fa c t w h en it h e ld

th a t th e tr ia l m ag is tra te w a s o n f irm g ro u n d w h en sh e c o n v ic te d th e

2 n d a p p e lla n t o n c o u n ts th re e a n d fo u r o f th e c h a rg e sh e e t.

3 . T h a t th e c o u r t b e low m isd ire c te d its e lf in law an d in fa c t w h en it h e ld

th a t th e re is o v e rw h e lm in g d o c um en ta ry e v id e n c e o n re c o rd in

su p p o r t o f c o u n t s ix a n d in h o ld in g th a t th e 2 n d a p p e lla n t h a d n o t

su c c e s s fu lly c o n v in c e d th e c o u r t th a t th e a lle g a tio n s a g a in s t h im

w e re u n fo u n d e d .

4 . T h a t th e c o u r t b e low m isd ire c te d its e lf in law an d in fa c t w h en it

fa ile d to a d ju d ic a te u p o n th e su bm is s io n b y c o u n se l fo r th e 2 n d

a p p e lla n t th a t th e tr ia l m ag is tra te h a d b re a c h e d th e p ro v is io n s o f

s e c tio n 1 6 9 (1 ) o f th e C r im in a l P ro c e d u re C o d e w h en sh e fa ile d to se t

o u t th e p o in ts fo r d e te rm in a tio n in h e r ju d gm en t.

5 . T h a t th e c o u r t b e low m isd ire c te d its e lf in law an d in fa c t w h en it h e ld

th a t th e tr ia l m ag is tra te 's f in d in g in re la tio n to c o u n ts f iv e , s ix ,

e le v e n a n d tw e lv e o f th e c h a rg e sh e e t w a s n o t p e rv e rs e .

6 . T h a t th e c o u r t b e low m isd ire c te d its e lf in law an d in fa c t w h en it h e ld

th a t PW 4 's te s tim o n y co n f irm ed th a t th e 1 st a p p e lla n t p a id th e 2 nd

a p p e lla n t fo r th e s te e l s tru c tu re s a n d b u ild in g m a te r ia ls sh o u ld n o t

b e ta k e n o r c o n s id e re d a t fa c e v a lu e .
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T h e l e a r n e d c o u n s e l f u r t h e r i n d i c a t e d t h a t h e w o u l d a d o p t t h e

h e a d s o f a r g u m e n t s a n d l i s t o f a u t h o r i t i e s f i l e d o n b e h a l f o f t h e 1 s t

a p p e l l a n t o n 3 1 s t M a r c h 2 0 1 5 , i n a d d i t i o n t o t h o s e m a d e o n b e h a l f o f

t h e 2 nd a p p e l l a n t .

W e w o u l d b e f a i l i n g i n o u r d u t y t o u p h o l d t h e 2 nd a p p e l l a n t ' s

c o n s t i t u t i o n a l r i g h t t o b e h e a r d o n a l l m a t t e r s h e r a i s e d a n d o n w h i c h

w e a r e c o m p e t e n t t o d e t e r m i n e , i f , w e d i d n o t g i v e a d e q u a t e

c o n s i d e r a t i o n t o t h e s e a d d i t i o n a l g r o u n d s , a n d a r g u m e n t s . T h u s i t i s

p e r t i n e n t a t t h i s s t a g e t o o u t l i n e t h e 1 s t a p p e l l a n t ' s g r o u n d s o f a p p e a l

w h i c h w e s h a l l c o n s i d e r s i d e b y s i d e w i t h t h e 2 nd a p p e l l a n t ' s g r o u n d s

o f a p p e a l i n a s f a r a s t h e y a s s i s t M r . M a i n z a ' s a r g u m e n t s a n d t h e 2 nd

a p p e l l a n t ' s c a s e . T h e s e a r e a s f o l l o w s :

1 . T h e low er cou r t e r r ed in law w h en it u p h e ld th e lea rn ed M ag is tra te 's

n on -com p lia n ce o f th e C on stitu tio n an d sta tu to ry p ro v is io n s u n d er

A r tic le 1 8 o f th e C on stitu tio n an d th e C r im in a l P ro ced u re C od e on

g rou n d th a t su ch m isd ir e c tio n w a s n o t fa ta l.

2 . T h e cou r t b e low m isd ir e c ted itse lf in law an d in fa c t w h en it h e ld th a t

th e 1 s t ap p e lla n t's d ec is io n in cou n ts 1 an d 2 w a s d ev o id o f

tran sp a ren cy .
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3 . T h e co u rt b e lo w erred in law an d fac t b y co n v ic tin g th e 1 s t ap p e llan t

in co u n ts 3 ,5 an d 6 o f th e ch arg e sh ee t an d b y h o ld in g th a t th e 1 s t

ap p e llan t fa iled to g iv e a reaso n ab le ex p lan a tio n n o tw ith s tan d in g th e

in co n sis ten c ies in th e ev id en ce o n th e reco rd sh o w in g h o w h e

acq u ired th e sa id g a tes an d th e m ilk in g eq u ip m en t.

4 . T h e co u rt b e lo w m isd irec ted itse lf in law an d in fac t b y h o ld in g th e

tria l co u rt's fin d in g o n co u n ts th ree an d fiv e th a t it w as u n accep tab le

to in v o ice m ate ria ls m ean t fo r p u b lic w o rk s to p riv a te in d iv id u a ls

reg a rd less o f a reaso n ab le ex p lan a tio n b e in g o ffe red an d th e ev id en ce

co n firm in g th a t th e 1 s t ap p e llan t p u rch ased th e item s in issu e

d irec tly fro m th e R ep u b lic o f S o u th A frica fro m h is o w n reso u rces .

5 . T h e co u rt b e lo w m isd irec ted itse lf in d ism iss in g th e 1 s t ap p e llan t's

co n ten tio n o n co u n ts th ree an d fiv e th a t th e re w as g ro ss d e re lic tio n

o f d u ty o n th e p o in t o f in v estig a tio n s w h ich sh o u ld h av e b een

reso lv ed in th e acq u itta l o f th e 1 s t ap p e llan t.

6 . T h e co u rt b e lo w m isd irec ted itse lf w h en it u p h e ld th e co n v ic tio n o f

th e 1 S tap p e llan t in co u n ts sev en , n in e , an d e lev en b y w h o lly re ly in g

o n th e ev id en ce o f P W 4 , P W I3 , an d P W 1 5 w h ich w e h av e a lread y

co n ten ted ab o v e as b e in g in ad eq u a te , co n trad ic to ry an d u n re liab le .

7 . T h e co u rt b e lo w m isd irec ted itse lf b y en d o rs in g th e R u lin g o f th e tria l

co u rt w h ich accep ted P W I4 's ev id en ce w h ich w as d ev o id o f m ate ria ls

th a t w ere u sed to reach h er co n c lu sio n .

T h e lea rn ed co u n se l fo r th ~ 2 n d ap p e llan t a rg u ed , in g ro u n d o n e ,

th a t sec tio n 4 9 (2 ) o f th e A n ti-C o rru p tio n C o m m issio n A ct w as m

co n flic t w ith A rtic le 1 8 (7 ) o f th e C o n stitu tio n w h ich sta te s th a t a
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p e r s o n w h o i s t r i e d f o r a c r i m i n a l o f f e n c e s h 3 1 1 n o t b e c o m p e l l e d t o

g i v e e v i d e n c e a t t h e t r i a l .

S e c t i o n 4 9 ( 2 ) o f t h e A n t i - C o r r u p t i o n C o m m i s s i o n A c t w a s

c o u c h e d a s f o l l o w s :

"Where, in any proceedings for an offence under Part IV, it is proved

that any person solicited, accepted or obtained or agreed to accept or

attempted to receive or obtain any payment in any of the

circumstances set out in the relevant section under which he is

charged, then such payment shall, in the absence of a satisfactory

explanation, be presumed to have been solicited, accepted or

obtained or agreed to be accepted, received or obtained corruptly."

C o u n s e l a r g u e d t h a t t h i s p r o v i s i o n r e q u i r e d a n a c c u s e d p e r s o n

t o r e n d e r a s a t i s f a c t o r y e x p l a n a t i o n t o t h e c o u r t i f f o u n d w i t h a c a s e

t o a n s w e r b y t h e t r i a l c o u r t ; t h a t u n d e r t h i s s e c t i o n i f a n a c c u s e d

p e r s o n e l e c t e d t o r e m a i n s i l e n t o r e l e c t e d n o t t o g i v e a s a t i s f a c t o r y

e x p l a n a t i o n , t h e t r i a l c o u r t w a s e n t i t l e d t o p r e s u m e t h a t a n y p a y m e n t

r e c e i v e d b y h i m w a s c o r r u p t l y s o l i c i t e d , a c c e p t e d , r e c e i v e d o r

o b t a i n e d a n d w o u l d c o n v i c t h i m a c c o r d i n g l y . I t w a s h i s c o n t e n t i o n

t h a t t h e c o u r t ' s r e f e r e n c e t o t h e c a s e o f Zyambo v. The Peoplel a n d t h e

c o n s e q u e n t f i n d i n g t h a t s e c t i o n 4 9 ( 2 ) w a s n o t i n c o n t r a v e n t i o n o f
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A r t i c l e 1 8 a s i t m e r e ly g iv e s a n a c c u s e d p e r s < :> l la n o p p o r tu n i t y to g iv e

a s a t i s f a c to r y e x p l a n a t i o n i f t h e a c c u s e d i s c h a r g e d w i th a n o f f e n c e

u n d e r th e A n t i -C o r r u p t i o n C o m m is s io n A c t , w a s a m i s d i r e c t i o n . H e

s u b m i t t e d th a t t h e p r o v i s i o n u n d e r c o n s id e r a t i o n in th e Zyambo1 c a s e

w a s s e c t i o n 3 1 9 o f th e P e n a l C o d e w h ic h r e q u i r e s a p e r s o n f o u n d in

p o s s e s s i o n o f , o r c o n v e y in g a n y th in g r e a s o n a b ly s u s p e c t e d o f h a v in g

b e e n s to l e n to g iv e a n a c c o u n t o f h o w h e c a m e in to p o s s e s s i o n o f th a t

p r o p e r t y . I t w a s h i s s u b m is s io n th a t t h e Zyambo1 c a s e w a s i r r e l e v a n t

t o th e i s s u e in th i s c a s e a s s e c t i o n 3 1 9 w h ic h w a s th e s u b j e c t i n th a t

c a s e w a s n o t d e c l a r e d a s b e in g in c o n s i s t e n t w i th A r t i c l e s 1 8 ( 2 ) a n d

1 8 ( 7 ) o f t h e C o n s t i t u t i o n . T h e l e a r n e d c o u n s e l r e l i e d o n th e H ig h

C o u r t c a s e o f Re Thomas Mumba2 a n d u r g e d u s to a d o p t t h e h o ld in g

in th a t c a s e a s b e in g s o u n d l a w .

I n g r o u n d tw o th e l e a r n e d c o u n s e l 's a r g u m e n t w a s th a t a s t h e

2 n d a p p e l l a n t h a d b e e n c h a r g e d w i th a n o f f e n c e u n d e r s e c t i o n 2 9 ( 2 )

a s r e a d to g e th e r w i th s e c t i o n 41 o f th e A n t i -C o r r u p t i o n C o m m is s io n

A c t , t h e p r o s e c u t i o n h a d th e d u ty to e s t a b l i s h a l l t h e e l e m e n t s o f t h e



• i

J1 7

P.636

o ffen ce a s en v is io n ed in th o se sec tio n s . A cco rd in g to co un se l th e

p ro secu tio n d id n o t d o so .

I t w as fu rth e r su bm itted th a t w h en th e tr ia l co u rt sum m ariz ed

th e p o in ts to b e d e te rm in ed in its ju d gm en t, it d id n o t m en tio n th a t

th e p ro secu tio n n eed ed to e s tab lish th e e lem en ts o f th e o ffen ce a s

req u ired und e r se c tio n 169 (1 ) o f th e C rim in a l P ro ced u re C od e w h ich

s ta te s th a t-

"The judgment in every trial in any court shall, except as otherwise

expressly provided by this Code, be prepared by the presiding officer

of the court and shall contain the point or points for determination,

the decision thereon and the reasons for the decision, and shall be

dated and signed by the presiding officer in open court at the time of

pronouncing it."

C oun se l a rg u ed th a t th e tr ia l co u rt o u gh t to h av e s ta ted a ll th e

in g red ien ts o f th e o ffen ce w h ich th e p ro secu tio n n eed ed to e s tab lish

u nd e r co un ts th re e an d fo u r, th a t is to say , th a t th e 2 nd ap p e llan t

g av e and th e 1s t ap p e llan t re c e iv ed th e tw o g a rag e doo rs a s ch a rg ed .

H e con ten d ed th a t th e fa ilu re b y th e tr ia l co u rt to d o so w as III

co n trav en tio n o f se c tio n 169 (1 ) , an d th a t su ch fa ilu re is fa ta l.
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Mr. Mainza took another limb under this ground by arguing

that the court below misapprehended the testimonies of the

appellants regarding the garage doors. He referred us to the portions

of the record of appeal where the testimonies of the appellants were

recorded, and submitted that the evidence clearly showed that the

garage doors which the 1st appellant purchased from Greenwood

Enterprises on 10th January, 2002, are not the same as those which

were. supplied by Greenwood Enterprises to the Zambia Army

through the 1st appellant on 14th December, 2001. It was further

submitted that the 2nd appellant in his testimony denied having given

the garage doors to the 1st appellant.

With regard to the installation of the garage doors, counsel

submitted that the lower court misdirected itself when it relied on the

evidence of PW15, as his evidence was mainly hearsay; the witness

not having witnessed the purchase or the installation of the garage

doors. Relying on the case of Attorney General v. Marcus Kampumba

Achiume3, he urged us to reverse this finding as being made upon a

misapprehension of facts.
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Counsel further assailed the lower court's finding that the lsi

appellant did not give convincing reasons as to why the items were

addressed to him in his officialcapacity. This, he said, was erroneous

because the appellants were not obliged to give convincing reasons

to the trial court. On this point he relied on the cases of Saluwena v.

The People4, R v. Lobe115and Musole v. The People6 where the standard

of proof required of an accused person in crim inal proceedings was

discussed. He argued that the 1sl appellant did not just raise doubt

in the prosecution evidence but fully explained beyond reasonable

doubt that the garage doors at his house were purchased in a

separate transaction.

Sim ilar arguments were. raised under ground four of the 1sl

appellant heads of arguments. Counsel contented that the court's

findings on the acquisition of the garage doors was a misdirection as

it was based on the evidence of PW15 whose evidence was marred

with inconsistency. It was submitted that the testimony of PW15

showed that he drew his conclusion that the garage doors and other

items at the 1sl appellant premises were acquired by the 2nd appellant,
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f rom th e 1s t a p p e lla n t 's fa ilu re to g iv e a re a so n ab le ex p la n a tio n a t th e

tim e h e w a s w a rn ed an d c au tio n ed . C o u n se l a rg u ed th a t a t th e tim e

th e w a rn an d c au tio n s ta tem en t w a s b e in g re co rd ed , th e 1s t a p p e lla n t

w a s m e re ly ex e rc is in g h is r ig h ts to rem a in s ile n t. F o r th a t re a so n th e

co u r t 's re lia n c e o n th a t e v id en c e w a s a m isd ire c tio n .

T u rn in g to th e 2 nd ap p e lla n t 's g ro u n d th re e , w h ich im p ea ch e s

th e low e r co u r t 's f in d in g th a t th e re w a s o v e rw h e lm in g ev id en c e to

su p p o rt th e co n v ic tio n in co u n t s ix . I t w a s co u n se l 's su bm iss io n th a t

th e 2 n d ap p e lla n t d en ie d g iv in g th e Is t a p p e lla n t ' th e m ilk in g ta n k

w h ich PW 13 te s tif ie d ab o u t a n d p ro d u c ed a s P 6 8 ; th a t, th e 1 s t

a p p e lla n t a lso d en ie d h av in g re c e iv ed it . . T h e le a rn ed co u n se l

su bm itte d th a t u n d e r c ro s s -e x am in a tio n PW 13 s ta te d th a t h e co u ld

n o t e s ta b lish th a t P 6 8 w a s im po rte d b y th e 2 n d ap p e lla n t fo r th e 1s t

a p p e lla n t. F o r th a t re a so n , c o u n se l a rg u ed th a t th e re w a s n o b a s is

u p o n w h ich th e 2 n d ap p e lla n t w a s co n v ic te d a s th e p ro se cu tio n

lam en ta b ly fa ile d to p ro v e th e ir c a se b ey o n d re a so n ab le d o u b t a s

ex p la in ed in th e c a se o f Mwewa Murono v. The 'People7 and Saluwena v.

The People4• C oun se l fu r th e r a tta c k ed th e low e r co u r t 's f in d in g th a t
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th e 2 n d a p p e l la n t h a d n o t s u c c e s s fu l ly c o n v in c e d th e tr ia l c o u r t th a t

th e a l le g a t io n s a g a in s t h im w e re u n fo u n d e d . H e re fe r re d to th e

te s t im o n y o f P W 4 a n d su bm it te d th a t th e s a id w itn e s s d id n o t g iv e

a n y e v id e n c e th a t h e s aw th e 2 n d a p p e l la n t s u p p ly to th e 1 s t a p p e l la n t

th e m ilk in g ta n k d u r in g th e p e r io d in q u e s t io n . H e a d d e d th a t

c o n tra ry to th e c o u r t 's f in d in g , i t w a s c le a r f rom th e re c o rd th a t th e

m ilk in g e q u ipm e n t , w h ic h e x c lu d e d m ilk in g ta n k s , w a s im p o r te d

f rom K irk W en tw o r th to th e 2 n d a p p e l la n t . In c o u n s e l 's v iew th e

m ilk in g m a c h in e s th a t P W 1 3 w a s re fe r r in g to in h is e v id e n c e d id n o t

in c lu d e a m ilk in g ta n k . H e fu r th e r a rg u e d th a t , in a n y e v e n t , i t is n o t
,

th e d u ty o f th e a c c u s e d p e rs o n to su c c e s s fu l ly c o n v in c e th e c o u r t o n

th e a l le g a t io n s c h a rg e d a g a in s t h im b u t to m e re ly c a s t a d o u b t in th e

m in d o f th e c o u r t , a s w a s d e c id e d in th e Saluwena v. The People4 c a s e .

In fu r th e r s u p p o r t o f th e 2 n d a p p e l la n t 's a rg um e n ts u n d e r th is

g ro u n d , in s o fa r a s i t r e la te to th e is s u e o f th e a c q u is i t io n o f th e

m ilk in g ta n k a n d m ilk in g m a c h in e s , w e re th e 1s t a p p e l la n t 's le a rn e d

c o u n s e l 's a rg um e n t u n d e r g ro u n d s th re e , fo u r a n d f iv e o f th e 1 s t

a p p e l la n t 's h e a d s o f a rg um e n t . I t w a s s u bm it te d b y th e 1 s t a p p e l la n t 's
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c o u n s e l u n d e r th o s e g ro u n d s th a t th e c o u r t , in h o ld in g th a t th e 1s t

a p p e lla n t fa i le d to g iv e a re a s o n a b le e x p la n a tio n o n h o w h e a c q u ire d

th e m ilk in g e q u ip m e n t, fe l l in to e r ro r a s th e e v id e n c e f ro m th e

p ro s e c u tio n e x h ib ite d a n u m b e r o f in c o n s is te n c ie s o n h o w th e ite m s

w e re a c q u ire d . C o u n s e l re fe r re d to th e re c o rd o f th e e v id e n c e o fP W 4 ,

P W 1 3 a n d P W 1 5 , a n d a lle g e d th a t th e tr ia l c o u r t h a d e le c te d to a c c e p t

o n ly s o m e p o r tio n o f th e ir e v id e n c e , d is re g a rd in g a s u b s ta n tia l

p o r t io n fa v o u ra b le to th e 1 s t a p p e lla n t . In c o u n s e l 's v ie w , P W 1 3 a n d

P W 1 5 's e v id e n c e w a s q u ite in c o n s is te n t re g a rd in g th e a c q u is i t io n o f

th e ite m s . I t w a s c o u n s e l 's s u b m is s io n th a t th e c o u r t b e lo w h a d n o

d is c re tio n to b e lie v e o n e p o r tio n o f th e e v id e n c e o v e r a n o th e r . H e n c e

in lig h t o f s u c h in c o n s is te n c ie s , th e tr ia l c o u r t s h o u ld n o t h a v e re lie d

o n th e w h o le o f th e e v id e n c e o f th e s a id w itn e s s e s . O n th is p o in t , th e

c a s e o f Kafuti Vilongo v. The PeopleS w a s re lie d o n . C o u n s e l fo r th e 1s t

a p p e lla n t e x te n d e d th is a rg u m e n t fu r th e r u n d e r g ro u n d s ix o f th e 1s t

a p p e lla n t 's h e a d s o f a rg u m e n ts c o n te n d in g th a t i t is th e s a m e

in a d e q u a te a n d c o n tra d ic to ry e v id e n c e o f P W 4 , P W 1 3 a n d P W 1 5 o n

w h ic h th e tr ia l c o u r t a n c h o re d its d e c is io n to c o n v ic t th e 2 n d a p p e lla n t

o n c o u n ts s e v e n , n in e a n d e le v e n . C o u n s e l re l ie d o n th e c a s e o f
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Maseko v. The People9 and Mosheim Mosheim v. The People10 in arguing

that the trial court and the court below should have show n the

reasons w hy the evidence w hich w as favourable to the 1st appellant

w as disregarded, failure to w hich the conviction cannot be upheld.

The learned counsel for the 1st appellant further subm itted that

none of the w itnesses testified positively about the m ilking

equipm ent. It w as argued that the prosecution, therefore failed to

connect the equipm ent found at the 1st appellant's farm , to those

listed on the charge sheet. This, according to counsel for the 1st

appellant, w as fatal to the prosecution's case.

It w as further subm itted by counsel for the 1st appellant that

there w as gross dereliction of duty on the part of the investigators

w hich should have been resolved in favour of the appellants. Counsel

outlined a num ber of incidents as evidencing such dereliction. For

instance, that PW S, w ho identified the signature of a M ajor M w ew a,

w as not called as a w itness; that the correspondence betw een the

D irectorate of Transport and the 1st appellant on the status of the

fuel in the A rm y w as not produced; that PW 14 failed to produce the
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material used to examine the handwriting as the handwriting expert

Kirk Wentworth, who should have authenticated the 1st appellant's

defence was not called. Further that PW15 failed to call any witness

to testify about the Z.R.A documents pertaining to the importation

and clearance of the goods allegedly consigned to the 1st appellant;

that PW13 deliberately and selectively omitted to produce all the.

documents retrieved from the 2nd appellant's office; and finally, that

PW15 conceded that he had established that the 1st appellant

imported the goods in question by way of his analysis of the

circumstantial evidence. Counsel argued that these incidences and

omissions clearly confirmed that there was dereliction of duty which

should have been resolved in favour of the 1st appellant as was held

in Kalebu Banda v. The Peoplell. Counsel pointed out that the trial

court had observed that PW13 had difficulties in naming some of the

milking equipment and desired that efforts should have been made

to engage people with the relevant knowledge. In the view of counsel,

the lower court in observing as it did, acknowledged all the incidents

of dereliction but nonetheless opted to rely on the prosecution

witnesses.
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It w as counse ls ' subm iss ion th a t th e tria l cou rt m ade an

unba lanced eva lu a tion o f th e ev id ence o f PW 4 , PW I3 , PW 15 and the

docum en ts fo r th e pu rchase and im po rta tion o f th e m ilk ing

equ ipm en t in to ta l d isrega rd to th e 1s l appe llan t's d e fence .

T he 2 nd appe llan t's a rgum en t in g round fou r w as th a t th e low er

cou rt m isd irec ted itse lf in fa iling to de te rm ine th e subm iss ion s by the

2 nd appe llan t w h ich po in ted ou t th e d isc repanc ies in th e tria l cou rt's

judgm en t. T he lea rned counse l a rgued tha t under sec tion 169 (1 ) o f

th e C rim ina l P rocedu re C ode , it is m anda to ry fo r th e cou rt to se t ou t

th e ing red ien ts o f th e o ffence fo r w h ich th e accu sed fac ing tria l is

cha rged . H e argued tha t d esp ite dem onstra ting to th e low er cou rt

th a t th e tria l cou rt fa iled to do so , th e low er cou rt e lec ted no t to

add ress th a t subm iss ion in its judgm en t. H e con tended tha t th is w as

a se riou s m isd irec tion as th e cou rt fa iled to ad jud ica te upon a ll th e

m atte rs be fo re it.

T u rn ing to g round fiv e , th e lea rned counse l fo r th e 2 nd appe llan t

endeavo red to po in t ou t th a t con tra ry to th e low er cou rt's ho ld ing

th a t th e find ing s o f th e tria l cou rt on coun ts fiv e , s ix , e leven and
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twelve, were not perverse, the record shows that those findings and

the reasoning of the trial court were flawed and ought not to have

been affirmed. To demonstrate this, counsel recounted the evidence

of PW13 and PW15 regarding the documents they retrieved during

investigations, which included invoices, a bank draft (P22) and ZRA

documents addressed to the 1st appellant( P74 and P64). He argued

that the evidence of these witnesses did not negative the evidence of

the appellants as required by law. Counsel referred to the evidence

of the 1st appellant on the record where he stated that he bought the

milking equipment from Kirk Wentworth of Greenwood Enterprises

in 2002 and not in 2001 as purported by the prosecution and

produced receipts to that effect. Further, that: the 2nd appellant also

explained in detail the circumstances under which the company paid

Greenwood Enterprises through a bank draft (P22) for the supply of

milking equipment to Lt. Gen. Kayumba and not the 1st appellant.

The learned counsel also submitted that when convicting the

appellants in counts five, six, eleven and twelve, the trial court was

laboring under the mistaken believe that the 1st appellant was obliged
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to p ro d u c e a ll th e re le v a n t d o cum en ts th a t h e in te n d ed to u se a t tr ia l ,

to th e in v e s tig a tio n o ff ic e rs . T h is , h e sa id , w a s n o t w h a t th e law

re q u ire d o f a n a c c u se d p e rso n .

U n d e r g ro u n d S IX th e le a rn e d co u n se l im p e a ch ed th e low e r

c o u r t 's h o ld in g th a t PW 4 's te s tim o n y th a t th e 1 s t a p p e lla n t p a id th e

2 n d a p p e lla n t fo r th e s te e l s tru c tu re s a n d b u ild in g m a te r ia ls h e u se d

in c o n s tru c tin g th e s tru c tu re s a t th e fa rm o f th e 1 s t a p p e lla n t, sh o u ld

n o t b e ta k e n a t fa c e v a lu e . H e a rg u ed th a t PW 4 , w h o se e v id e n c e th e

tr ia l c o u r t re lie d o n in c o n v ic tin g th e 2 nd a p p e lla n t o n co u n ts e ig h t

a n d te n , c o n c ed ed u n d e r c ro s s -e x am in a tio n th a t th e 1 s t a p p e lla n t

c o n f irm ed to h im th a t h e h ad p a id fo r th e s te e l s tru c tu re s a n d

b u ild in g m a te r ia ls ; th a t, h ow ev e r , th e tr ia l c o u r t d id n o t c o n s id e r th a t

p a r t o f th e e v id e n c e w h ic h w a s fa v o u ra b le to th e a p p e lla n ts a s

re le v a n t. T h e le a rn e d co u n se l su bm itte d th a t in te rm s o f th e

p r in c ip le s e s ta b lish e d in th e c a se o f Tricky v. The People12, th e tr ia l

m ag is tra te w a s o b lig e d to c o n s id e r th e e v id e n c e o f PW 4 u n d e r c ro s s

e x am in a tio n n o tw ith s ta n d in g th e fa c t th a t i t w a s u n fa v o u ra b le to th e

p ro se c u tio n .



- "

J28

P. 647

The learned counsel subm itted that the low er court exh ib ited

b ias by not ad jud icating upon all m atters 'that cam e before it and by

tak ing in to account on ly ev idence favourab le to the prosecu tion . H e

ended his subm ission by positing that the 2 nd appellan t d id offer a

reasonab le exp lanation for the transaction and did adduce suffic ien t

ev idence, th rough PW 4, DW I and DW 2 to prove that the steel

structu res w ere purchased by L t. G en . K ayum ba, from whom the 1st

appellan t bought them ; that con trary to the tria l court's find ings,

there w as no evidence that the com pany purchased the steel

structu res on behalf o f the 1st appellan t. In support o f the argum ents

under th is ground , the 1st appellan t's counsel's subm ission w as that

the 1 st appellan t's ev idence w as corroborated by DW 2 and DW 3 who

rebutted the ev idence of PW 4 regard ing the construction of the steel

structu re .

In further support o f th is appeal w as the 1st appellan t's g round,

seven . The thrust o f the argum ent w as that the low er court

m isd irected itself by endorsing the ru ling of the tria l court w hich

accep ted PW 14 's ev idence. PW 14 's ev idence rela ted to the
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identification of the signatories to docum ents retrieved by the

Investigations O fficers during investigations. A ccording to counsel,

PW l4's evidence w as devoid of the m aterial w hich w as used to reach

her conclusion as a handw riting expert and therefore the trial court's

acceptance of such evidence w as a gross m isdirection w hich caused

an injustice to the 1st appellant. C ounsel subm itted that this

am ounted to dereliction of duty on the part ofPW 14. C ounsel referred

us to the cases of C huba v. The People13, Sithole v. The People14 and

A nnam m a v C hetty & O thers15 in supporting the subm ission that the

evidence of a handw riting expert w itness is only an opinion and,

therefore, the basis on w hich the conclusion of the evidence is draw n

should be brought before court for it to w eigh its significance.

M r. M asem pela appeared for the respondent. In response to the

2 nd appellant's heads of argum ents, he relied entirely on the heads of

argum ent w hich w ere filed on behalf of the respondent.

It w as argued in response to ground one that section 49(2) of

the A nti- C orruption C om m ission A ct did not shift the burden of

proving the case on to the accused but creates an evidential burden
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o f e x p la n a tio n . F u r th e r th a t , th e s e c tio n d o e s n o t im p o s e a n

o b lig a tio n o n th e a c c u s e d to re n d e r a n e x p la n a tio n b u t, m e re ly

in fo rm s th e a c c u s e d in a d v a n c e o f th e p re s u m p tio n th a t , w h e re it is

p ro v e d th a t h e s o lic i te d o r a c c e p te d p a y m e n t a n d n o e x p la n a tio n is

g iv e n , h e w o u ld b e a s s u m e d to h a v e d o n e s o c o rru p tly . M r .

M a s e m p e 1 a s u b m itte d th a t a p e rs o n c h a rg e d u n d e r th e p ro v is io n s o f

s e c tio n 4 9 (2 ) is n o t tre a te d d if fe re n tly f ro m a p e rs o n c h a rg e d u n d e r

a n y o th e r la w . T o illu s tra te h is p o in t , h e re fe r re d to th e c a s e s o f The

People v. Kalenga Mufumu16 and Simutenda v. The People17, a n d

s u b m itte d th a t th e tw o c a s e s s h o w th a t th e c o n s ti tu tio n a l r ig h t to

re m a in s ile n t is fu lly re c o g n iz e d b u t th e a c c u s e d m u s t b e w a rn e d th a t

if h e c h o o s e s to re m a in s ile n t in th e fa c e o f s tro n g e v id e n c e a g a in s t

h im , a n in fe re n c e o f g u il t is s tre n g th e n e d . H e c o n c lu d e d th a t th e

s e c tio n , th e re fo re , d o e s n o t c o n tra v e n e A rtic le 1 8 o f th e C o n s ti tu tio n .

T h e le a rn e d c o u n s e l 's re s p o n s e to g ro u n d tw o w a s th a t th e tr ia l

m a g is tra te d id s e t o u t th e in g re d ie n ts o f th e f iv e c o u n ts in th e

ju d g m e n t a s p ro v id e d fo r b y th e s ta tu te . H e a rg u e d th a t i t w a s
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unnecessary for the court to replace words in the statute with what

was contained in the respective counts of the charge sheet.

As regards the argument that the trial court misapprehended

the appellant's testimony over the purchase of the garage doors,

counsel submitted that the issue was whether there was evidence

that the 2nd appellant bought the garage doors for the 1sl appellant.

He explained that the trial court made a finding that, according to

the documents from Greenwood Enterprises and Kirk Wentworth's

witness statement, the 2nd appellant did buy the garage doors from

Greenwood Enterprises, which were invoiced to the Army

Commander as the recipient. He contended that the lower court made

a significant observation when it wondered why the lsI appellant did

not produce receipts of the purported purchase of the garage doors

at the time of investigations. For counsel, this meant that the

evidence adduced by the 1sl appellant at trial did not exist at the time

of investigations.

In response to ground three, counsel's short argument was that

the testimonies of PW4 and PW13 as well as the documents from
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G reenw ood En terp rises w ere su ffic ien t to conv ic t the 2nd appe llan t in

coun t six . H e subm itted tha t as a lready argued in g round th ree , K irk

W en tw orth had a ttested to hav ing rece ived in struc tions from the 2 nd

appe llan t to invo ice a ll the expo rt docum en ts to the 1st appe llan t.

T hese expo rt docum en ts inc luded the supp ly o f m ilk ing equ ipm en t

to the A rm y C omm ander. In counse l's understand ing the m ilk ing

equ ipm en t inc luded the m ilk ing tanks. C ounse l con tended tha t the

da tes on the docum en ts show tha t the tran sac tions occu rred on 26 th

June 2001 , im p ly ing the tran sac tions w ere w ith in the period in

question , tha t is , 1 st January 2001 and 30 th June 2001 .

M r. M asem pela 's a rgum en t in response to g round fou r w as tha t

the cou rts a re no t ob liged to consider counse l's subm issions. H e

refe rred us to the case o f Shreeji Investments Limited v. Zambia National

Commercial Bank PLC18, in w h ich w e affirm ed th is position and to the

case o f Minister of Home Affairs & Another v. Habasonda19, in suppo rt o f

the subm ission tha t a judgm en t m ust revea l a rev iew of the ev idence ,

a summ ary o f argum en ts and subm issions, a reason ing on fac ts and

the app lica tion o f the law and au tho rities to the fac ts . H e argued tha t
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the trial court did consider, in the judgm ent, whether the 1st

appellant was given a m ilking tank as gratification and found as it

did. In other words, the trial court properly did address the issue

brought before it.

In ground five the learned counsel argued that the lower court

was on firm grounds to have found that the trial court's findings were

not perverse and that reasons for the findings were given for the

convictions on count five, six, eleven and twelve. Counsel subm itted

that if the appellants had docum ents to exonerate them , it was

unreasonable for them not to avail them . He dem onstrated how the

court went to great lengths to give a reasoned decision by bringing

out the various pieces of evidence that it relied on in respect of the

docum ents regarding the 2 nd appellant's purchase of the m ilking

equipm ent as alluded to in the argum ents in the previous grounds.

The learned counsel's subm ission III response to the final

ground was that the court was on firm grounds III accepting the

evidence on the im portation of prefabricated houses, the foreign

exchange transactions and the purchase of steel structures for the
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1s t ap p e lla n t. H e a rg u ed th a t th e low e r co u rt a ff irm ed th e tr ia l co u rt 's

re je c tio n o f th e ex p lan a tio n b y th e ap p e lla n ts a s it w a s c le a r from th e

ev id en ce b e fo re th e tr ia l co u rt th a t th e so u rc e o f th e f in an c in g fo r th e

p u rch a se o f th e s te e l b u ild in g m a te r ia l w a s from th e 2 nd ap p e lla n t

th ro u g h th e com pany an d th e re c ip ien t w a s th e 1s t ap p e lla n t.

H e p ray ed th a t th e ap p ea l b e d ism issed fo r la ck o f m e rit a s

ev id en ce ag a in s t th e 2 nd ap p e lla n t w a s o v e rw h e lm in g an d h ad b een

p ro v en to th e s tan d a rd o f p ro o f req u ired in c r im in a l c a se s .

O n 16 th D ecem be r 2 0 1 5 , th e 2 nd ap p e lla n t f ile d h ead s o f

a rg um en t in rep ly . C oun se l fo r th e 2 nd ap p e lla n t b a s ic a lly re ite ra ted

h is a rg um en ts u n d e r g ro u n d o n e , em ph a s iz in g th a t se c tio n 4 9 (2 ) is

in co n flic t w ith th e C on s titu tio n , a s an accu sed is leg a lly o b lig ed to

g iv e ev id en ce in re sp o n se to th e a lle g a tio n , co n tra ry to A rtic le 1 8 (7 )

an d A rtic le 1 (3 ) o f th e C on s titu tio n . In re sp o n se to th e re sp o n d en t's

su bm iss io n th a t a p e rso n ch a rg ed u n d e r se c tio n 4 9 (2 ) d o e s n o t d iffe r

from a p e rso n ch a rg ed u n d e r an y o th e r law , h e a rg u ed th a t in th e

c a se s re lie d u p o n by th e re sp o n d en t in su p p o rt o f th is a rg um en t, th e

a c cu sed p e rso n s w e re ch a rg ed w ith m u rd e r u n d e r se c tio n 2 0 0 o f th e
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Penal Code. He submitted that unlike section 49(2), section 200 does

not place any obligation on an accused to render a reasonable

explanation; that, in the premise, the respondent's argument is

misplaced.

In reply to the respondent's arguments in ground two, counsel

attacked the respondent's submission that the trial court did outline

the ingredients of the offence. He maintained that the particulars that

the trial court set out for counts three, five, seven, nine and eleven

were not the same that he alleged the trial court failed to set out

under section 169(1). The failure to set out all of the points for

determination was fatal.

Regarding the respondent's argument that Kirk Wentworth's

witness statement showed the 2nd appellant's dealings with

Greenwood Enterprise, the learned counsel submitted that the court

attached too much weight to Kirk Wentworth's witness statement, to

the detriment of the 2nd appellant. He contended that in terms of

section 40 of the Mutual Legal Assistance in Criminal Matters Act,

chapter 98, the trial court can only convict on such a witness
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statement where no evidence has been adduced by the accused to,

rebut the allegations contained in a witness statement received from

a foreign state. For this reason, according to counsel, the court fell

into grave error by accepting that statement as proof in the face of

the documentary evidence produced by the 151 appellant in the form

of receipts issued to the 2nd appellant by Greenwood Enterprises

which established that the equipment was legitimately acquired. He

argued that it was incumbent upon the prosecution to adduce

evidence through the evidence of Kirk W entworth as the author of

those receipts or other witnesses in order to disprove the defence.

That, the prosecution failed to do so. He urged us to note from the

record that the 2nd appellant denied supplying the garage doors and

that the garage doors that were at the 2nd appellant's premises and

admitted into evidence as D49 were independent from those the 151

appellant purchased from Kirk W entworth's company. The learned

counsel argued that it was clear that the trial court's finding was

based on its assumption and mistaken belief that the 151 appellant

was legally obliged to show the proof of purchase to the investigators

in order to remove suspicion and defend himself.
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Counsel further argued that in the documents produced

regarding the bank transactions between Greenwood Enterprises and

the company, there was no indication of the 1st appellant's name. He

repeated his argument that the 2nd appellant gave undisputed

evidence that the payment for the milking equipment was supplied

to Lt. Gen Kayumba.

The learned counsel replicated his argument under ground

three of his heads arguments stating that it was clear that PW4and

PWI3's evidence as well as the documents from Greenwood

Enterprises did not prove that the milking tank was imported by the

2nd appellant, nor is there evidence that the garage doors were

imported by the 2nd appellant for the 1st appellant. He repeated his

argument under his response to ground two that the court

erroneously accepted Kirk Wentworth's statement in light of the

receipts produced by the 1st appellant, which he claimed were in

existence before the witness statement was signed.

In response to the heads in reply to ground four, the learned

counsel cited a passage in the case of Felon Cholwe v. ZESCO Limited20



. .
J38

P.657

arguing that since the lower court was sitting as an appellate court,

it was obliged to consider counsel's submissions that the trial court

was in breach of section 169 (1) of the Criminal Procedure Code.

According to counsel, the respondent's argument that the court is

not obliged to consider counsels submission is only tenable where

the case is at trial level and not on appeal.

The learned counsel's reply to the heads of argument in

response to ground fivewas similar in substance to his submission

in his heads of arguments. We do not wish to repeat them except to

state that he maintained that the prosecution did not adduce

evidence to negative the appellants' explanation of how the milking

tank was purchased and that the milking equipment was purchased

by the 2nd appellant for Lt. Gen. Kayumba.

The learned counsel submitted that the respondent had not

responded to the arguments advanced by the 2nd appellant under

ground six that the lower court erred in holding that the portion of

evidence of the PW4which was in favour of the appellants should not

be considered at face value. He reproduced the excerpt from the said
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h e a d s a n d s u b m i t te d th a t th e r e s p o n d e n t m a d e n o a t te m p t to

r e s p o n d to th e m .

C o u n s e l f o r th e 2 nd a p p e l la n t c o n c lu d e d b y p r a y in g th a t th e

e n t i r e ju d g m e n t o f th e lo w e r c o u r t b e q u a s h e d a n d th e 2 n d a p p e l la n t

b e a c q u i t t e d a c c o r d in g ly .

W e h a v e c a r e f u l ly c o n s id e r e d th e e v id e n c e o n th e r e c o r d , th e

ju d g m e n t o f th e lo w e r c o u r t a n d th e e lo q u e n t h e a d s o f a r g u m e n ts

a n d s u b m is s io n s b y c o u n s e l f o r b o th p a r t i e s . W e n o te th a t th e

g r o u n d s o f a p p e a l a n d h e a d s o f a r g u m e n t f r o m b o th a p p e l la n t s '

c o u n s e l r e v e a l r a th e r r e la te d g r ie v a n c e s , e x c e p t f o r a f e w th a t r e la te

o n ly to th e 1 s t a p p e l la n t . I n o r d e r f o r u s to g iv e a n a l l - r o u n d e d

c o n s id e r a t io n o f th e i s s u e s r a i s e d , w e p r o p o s e to c o n s id e r th e 2 nd

a p p e l la n t 's g r o u n d s o f a p p e a l to g e th e r w i th th o s e o f th e 1 s t a p p e l la n t

to th e e x te n t o f th e la t t e r 's r e le v a n c e to th e 2 n d a p p e l la n t 's g r ie v a n c e s .

A s a l r e a d y a l lu d e d to , th e 2 n d a p p e l la n t 's c o m p la in t u n d e r th e f i r s t

g r o u n d o f a p p e a l i s b a s e d o n th e lo w e r c o u r t 's h o ld in g th a t s e c t io n

4 9 ( 2 ) o f th e A n t i - C o r r u p t io n C o m m is s io n A c t i s n o t in c o n f l i c t w i th

A r t ic le 1 8 ( 2 ) ( a ) a n d ( 7 ) o f th e C o n s t i tu t io n . I n i t s ju d g m e n t , th e lo w e r
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court found that under section 49(2) an accused person does not lose

his constitutional right to remain silent but is merely required to give

a satisfactory explanation once charged w ith an offence under Part

IV of the Act, and that in the absence of such an explanation, the

presumption is that the payment was solicitated, accepted or

obtained or agreed to be accepted or obtained corruptly. The 2 nd

appellant further assailed the lower court's reliance on the case of

Zyambo v. The Peoplel, subm itting that it was irrelevant to the case

before us.

The issue raised by the 2nd appellant revolve around the

presumption of innocence in its delicate profiles. It is a principle

firm ly anchored in A rticle 18 (2) (a) of our Constitution and reads as

follows:

"Every person who is charged w ith a crim inal offence shall be

presumed to be innocent until he is proved or has pleaded guilty."

This fundamental fair trial provision goes hand in hand w ith that set

out in article 18 (7), as follows:

"A person who is tried for a crim inal offence shall not be compelled

to give evidence at the trial."
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T h e p resu m p tio n o f in n o cen ce em b o d ies th e card in a l p rin c ip le o f

crim in a l law ju risp ru d en ce th a t th e b u rd en o f p ro o f rests sq u are ly o n

th e p ro secu tio n ; th e sta te m u st p ro v e th e a lleg a tio n ag a in st th e

accu sed p erso n b ey o n d reaso n ab le d o u b t.

W e h av e a lread y rep ro d u ced in th is ju d g m en t th e p ro v isio n s o f

sec tio n 4 9 (2 ) o f th e A n ti-C o rru p tio n C o m m issio n A ct. It req u ires a

p erso n ch arg ed u n d er P art IV o f th e A ct to o ffe r a sa tisfac to ry

ex p lan a tio n w h ere it is p ro v ed th a t h e so lic ited , accep ted o r o b ta in ed

o r ag reed to accep t o r o b ta in g o o d s, in c ircu m stan ces se t o u t in th e

A ct.

Q u ie t c learly th e co n ten tio n h ere is o n e o f in te rp re ta tio n o f th e

p ro v isio n s o f th e law . W e m u st reso lv e w h eth er o r n o t sec tio n 4 9 (2 )

tak es aw ay , fro m th e accu sed p erso n , th e p resu m p tio n o f in n o cen ce

an d th e rig h t to rem ain silen t as en sh rin ed u n d er A rtic le 1 8 .

D esp ite th a t n n g m g p h rase o f V isco u n t S an k y L C in th e

lan d m ark case o f Woomington v. DPp21, reg ard in g th a t 'g o ld en th read

o f E n g lish crim in a l law ' th ere are n u m ero u s d ev e lo p m en ts th a t w e

can p o in t to co n firm in g th a t th e p resu m p tio n o f in n o cen ce is n o t cast
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m stone, and it gIV es away m appropriate circum stances to a

'presumption of culpability ' for lack of a better expression. It is an

elem entary point that parliam ent has never been averse to creating

statutory exceptions that cast the burden on the accused person to

disprove his culpability . For example, our penal code has given

recognition to the principle of recent possession. In circum stances

where a person is found to be in possession of goods reasonably

suspected to have been stolen, he or she w ill be expected to offer an

explanation. In other words, there w ill be a presumption that the

goods were stolen by that person unless he proves his innocence. The

case of Zonde & Others v. The People22 is instructive in this regard.

Section 49(2) of the repealed Anti-Corruption Comm ission Act

cap. 91, is substantially replicated in the new Act, the Anti-

Corruption Act No.3 of 2012.

M ore recently in The People v. Austine Chisangu Liato23 we

interpreted section 71 (2) of the Forfeiture of Proceeds of C rim e Act

No. 19 of 2010 as reversing, to a certain extent, the burden of proof

in m atters involving forfeiture of proceeds of crim e.
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B e a r in g in m in d th e s u p r e m a c y o f th e C o n s t i t u t i o n , i t g o e s

w i th o u t s a y in g th a t a n y s u b s id i a r y l e g i s l a t i o n , b e i t t h e P e n a l C o d e ,

t h e A n t i - C o r r u p t i o n A c t o r t h e F o r f e i t u r e o f P r o c e e d s o f C r im e A c t ,

t h a t p r o v id e s f o r a n y s h i f t i n t h e e v id e n t i a r y b u r d e n m u s t s t i l l a c c o r d

w i th A r t i c l e 1 8 o f th e C o n s t i t u t i o n , o r i t w i l l b e v o id f o r b e in g

in c o n s i s t e n t w i th th e c o n s t i t u t i o n .

W e h a v e e x a m in e d th e p r o v I s IO n s o f A r t i c l e 1 8 ( 2 ) w h ic h

g u a r a n t e e s th e p r e s u m p t io n o f in n o c e n c e . W e a g r e e th a t t h e

p r o v i s i o n e n t a i l s t h a t a n a c c u s e d p e r s o n c a n n o t b e c a l l e d u p o n to

in c r im in a t e h im o r h e r s e l f b y v o lu n t e e r i n g e v id e n c e f a v o u r a b l e to th e

p r o s e c u t i o n 's c a s e o n d e m a n d . T h e p r o s e c u t i o n m u s t p r o v e th e

a l l e g a t i o n s . T h e r e q u i r e m e n t u n d e r s e c t i o n 4 9 ( 2 ) o f t h e A n t i -

C o r r u p t i o n C o m m is s io n A c t m a y in d e e d a p p e a r t o c o n t r a v e n e a r t i c l e

1 8 ( 2 ) o f t h e C o n s t i t u t i o n a s th e l e a r n e d c o ;u n s e l f o r t h e 2 n d a p p e l l a n t

iUfIJ,D {'"
. . T h . . h 'n'J h 'dp e r c e I v e s I t . a t p e r c e p t IO n I S o w e v e r - 1 u s w e w e n o n e c o n S l e r s

t h e p r o v i s i o n s o f A r t i c l e 1 8 ( 1 2 ) o f t h e C o n s t i t u t i o n w h ic h r e a d s -

"Nothing contained or done under the authority of any law shall be

held to be inconsistent with or in contravention of paragraph (a) of

clause 2 to the extent that it is shown that the law in question
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imposes upon any person charged with a criminal offence the burden

of proving particular facts."

W e m u s t a d d t h a t t h e s h i f t i n g o f t h e e v i d e n t i a l b u r d e n a n d t h e

b u r d e n o f p r o o f i n s o m e c a s e s i s n o t a p h e n o m e n o n p e c u l i a r t o

Z a m b i a . T h e e s s e n c e o f t h e p r e s u m p t i o n o f i n n o c e n c e i s t h a t t h e

p r o s e c u t i o n b e a r s t h e b u r d e n o f p r o v i n g t h a t t h e a c c u s e d p e r s o n i s

g u i l t y , f a i l u r e o f w h i c h w o u l d w a r r a n t a n a c q u i t t a l . T h e q u e s t i o n

t h e r e f o r e i s ; d o e s t h e b u r d e n o f p r o o f s h i f t o n t o t h e a c c u s e d p e r s o n

i f h e i s r e q u i r e d t o g i v e a n e x p l a n a t i o n ? I n o u r c o n s i d e r e d v i e w ,

m e r e l y b e i n g c a l l e d u p o n t o o f f ~ r a n e x p l a n a t i o n d o e s n o t a m o u n t t o

b e i n g r e q u e s t e d t o p r o v e t h a t o n e i s i n n o c e n t . T o b e g i n w i t h t h e

r e q u i r e m e n t f o r t h e a c c u s e d t o g i v e a n e x p l a n a t i o n u n d e r s e c t i o n

4 9 ( 2 ) e m a n a t e s f r o m t h e f a c t t h a t t h e r e i s a l r e a d y p r o o f t h a t h e h a d

s o l i c i t e d , o b t a i n e d , o r a c c e p t e d a p a y m e n t , w h i c h c r e a t e s a

p r e s u m p t i o n t h a t h e d i d s o c o r r u p t l y . T h e s e c t i o n t h e r e f o r e , c r e a t e s

a p r e s u m p t i o n t h a t i f h e f a i l s t o g i v e a s a t i s f a c t o r y a n s w e r , t h e n h e

m u s t h a v e r e c e i v e d , s o l i c i t e d , o b t a i n e d , o r a c c e p t e d t h e p a y m e n t ,

c o r r u p t l y . I n t h e f a c e o f s u c h a n a l l e g a t i o n , t h e a c c u s e d h a s t h e r i g h t

a n d n o t a n o b l i g a t i o n , t o e x p l a i n h i s p o s i t i o n . T h e a c c u s e d p e r s o n ,
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thus still maintains his right to remam silent. At this stage the

prosecution has not established that the accused person is guilty;

the burden to prove so still remains on it to prove beyond reasonable

doubt. Therefore, the accused person still is presumed innocent until

such a burden has been discharged by the prosecution. In K en iou s

S ia lu z i v . T he P eop le 24 we said that the appellant's silence did not

change the burden of proof cast on the prosecution to prove his guilt
,

beyond all reasonable doubt because there was no burden of proof

cast on him to prove any particular fact. But if he does elect to remain

silent, which he is entitled to, the court will not speculate as to

possible explanations for the event in question. The court's duty is to

draw the proper inference from whatever evidence it has before it. In

S im u tenda v . T he P eop le 17 we held that-

"A n accu sed person is by law en titled to rem a in silen t in C ourt. If

h ow ever h e w ish es to re ly on any particu lar d efen ce , it sh a ll b e

in cum ben t upon h im to adduce ev id en ce to support su ch a defen ce ."

Counsel relied heavily on the High Court case of R e Thom as

M um ba 2 in which the court found section 53 of the Corrupt Practices

Act No. 14 of 1980 to have been unconstitutional. This provision
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com pe lled th e accu sed pe rson w ho e lec ted to g iv e ev id en ce b e fo re

cou rt to do so on oa th . T he con stitu tio n a l p rov is io n w h ich w as he ld

to h ave been con trav en ed gave th e accu sed pe rson th e rig h t to rem a in

s ilen t. C lea rly sec tio n 53 re fe rred to an accu sed pe rson w ho , in th e
..

f irs t p lace , h as th e rig h t to b e s ilen t bu t h as op ted to g iv e ev id en ce

bu t is com pe lled to g iv e th a t ev id en ce on oa th . W e do no t fin d th e

case o f Re Thomas Mumba2 to b e o f any ass is tan ce to th e 2 nd

appe llan t's a rgum en t. B e ing o f th a t p e rsu as ion , w e ho ld th a t g round

one has no m erit and w e d ism iss it.

W e now con sid e r g round tw o . T he 2 nd appe llan t's con ten tio n is

th a t th e p ro secu tio n d id no t e s tab lish a ll th e e lem en ts o f th e o ffen ce

unde r coun ts th ree and fou r and th a t th e re fo re , th e low er cou rt

m isd irec ted itse lf in ho ld ing th a t th e tria l cou rt w as on firm g round s

in conv ic tin g th e 2 nd appe llan t on tho se coun ts . T he tw o coun ts re la te

to th e g iv ing by th e 2 nd appe llan t and th e rece iv ing by th e 1 51 appe llan t

o f th e tw o ga rag e doo rs .

T he lea rn ed coun se l fo r th e 2 nd appe llan t a rgu ed th a t th e tria l

cou rt, in sum m ariz in g th e po in ts fo r d e te rm in a tio n unde r th ese
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counts, did not state all the ingredients of the offence w hich the

prosecution needed to establish. It w as alleged that the trial court

w as in contravention of section 169(1) of the C rim inal Procedure

C ode. This section states as follow s:

"The judgment in every trial in any court shall, except as otherwise

expressly provided by this Code, be prepared by the presiding officer

of the court and shall contain the point or points for determination,

the decision thereon and the reasons for the decision, and shall be

dated and signed by the presiding officer in open court at the time of

pronouncing it."

W e have perused the judgm ent of the trial court. A t page 11 of

the said judgm ent the court considered counts three am ong others,

and stated as follow s:

"To prove the offences under these five counts the prosecution must

establish that at the time in question;

(1) The accused was a public officer;

(2)Who either by himself, or by or in conjunction with any other

person;

(3) Corruptly solicited, accepted or obtained or agreed to accept

or attempted to receive or obtain;

(4) From any person for himself or for any other person;

(5) Any gratification;



• •

. .
J48

P.667

(6 )A s a n in d u c em e n t o r rew a rd fo r d o in g o r fo rb e a r in g to d o , o r

fo r h a v in g d o n e o r fo rb o rn e to d o a n y th in g in re la t io n to a n y

m a tte r o r t r a n s a c t io n a c tu a l o r p ro p o s e d ;

(7 )W ith w h ic h a n y p u b l ic b o d y is o r m a y b e c o n c e re d .

T h e a b o v e a re th e in g re d ie n ts o f th e o f fe n c e s in c o u n ts 3 , 5 ,

7 , 9 a n d l l th a t th e p ro s e c u t io n m u s t e s ta b l is h in o rd e r to

p ro v e th e g u i l t o f th e f i r s t a p p e l la n t ."

A t p a g e 1 3 o f th e s am e ju d g m e n t , th e le a rn e d m a g is t r a te s ta te d a s

fo l lo w s :

"W ith re g a rd to th e s e c o n d a c c u s e d w h o s ta n d s c h a rg e d u n d e r c o u n ts

4 , 6 , 8 , 1 0 a n d 1 2 , th e p ro s e c u t io n m u s t e s ta b l is h e a c h a n d e v e ry

in g re d ie n t o f th e o f fe n c e s c h a rg e d . A ll th e c o u n ts c h a rg e d th e s e c o n d

a c c u s e d w ith c o r ru p t p ra c t ic e s w ith a p u b l ic o f f ic e r ( a r is in g f ro m

d if f e re n t f a c ts ) c o n tr a ry to s e c t io n 2 9 (2 ) a n d s e c t io n 4 1 o f th e

A c t . . . . . T o p ro v e th is o f f e n c e th e p ro s e c u t io n m u s t p ro v e e a c h a n d

e v e ry in g re d ie n t a n d a s s u c h m u s t e s ta b l is h th a t -

(1 )A 2 b y h im s e lf o r b y o r in c o n ju n c t io n w ith a n y o th e r p e r s o n

(2 ) C o r ru p t ly g a v e , p ro m is e d o r o f fe re d

(3 )A n y g ra t i f ic a t io n to

(4 )A n y p u b l ic o f f ic e r A l in th is c a s e

(5 )W h e th e r fo r th e b e n e f i t o f A l o r a n y o th e r p u b l ic o f f ic e r

(6 )A s a n in d u c em e n t o r rew a rd fo r d o in g o r fo rb e a r in g to d o

a n y th in g in re la t io n to a n y m a tte r o r t r a n s a c t io n , a c tu a l o r

p ro p o s e d

(7 ) W ith w h ic h a n y p u b l ic b o d y is o r m a y b e c o n c e rn e d ."
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W e f i n d t h a t t h e t r i a l c o u r t i n i t s j u d g m e n t d i d s t a t e t h e

i n g r e d i e n t s o f t h e o f f e n c e t o b e p r o v e d b y t h e p r o s e c u t i o n a n d w e n t

f u r t h e r t o d e t e r m i n e t h o s e e l e m e n t s w i t h t h e f a c t s o f t h e c a s e i n

a r r i v i n g a t i t s r e a s o n e d d e c i s i o n . W e a g r e e w i t h M r . M a s e m p e l a t h a t

i t w a s u n n e c e s s a r y f o r t h e c o u r t t o r e p l a c e w o r d s i n t h e s t a t u t e w i t h

t h e w o r d s i n t h e f a c t s o r t h e p a r t i c u l a r s o f t h e o f f e n c e . T h e c o u r t 's

a n a l y s i s o f t h e p o i n t s f o r d e t e r m i n a t i o n w a s c l e a r l y i n r e f e r e n c e t o

t h e r e s p e c t i v e c o u n t s a n d p a r t i c u l a r s i n t h e c h a r g e s h e e t . T h e t r i a l

c o u r t h a v i n g s t a t e d t h e p a r t i c u l a r s o f t h e o f f e n c e f o r t h e c h a r g e s a n d

i n g r e d i e n t s o f t h e o f f e n c e , a n d w h i c h p o i n t s i t c o n s i d e r e d i n m a k i n g

i t s d e c i s i o n , s a t i s f i e d t h e r e q u i r e m e n t s u n d e r s e c t i o n 1 5 9 ( 1 ) . W e ,

t h e r e f o r e , c a n n o t f a u l t t h e l o w e r c o u r t f o r h a v i n g u p h e l d t h e t r i a l

c o u r t 's c o n v i c t i o n o n c o u n t s t h r e e a n d f o u r . F o r t h e r e a s o n s w e h a v e

s t a t e d , t h i s a r g u m e n t h a s n o m e r i t a n d w e d i s m i s s i t .

T h e s e c o n d g r i e v a n c e r a i s e d b y t h e 2 nd a p p e l l a n t u n d e r t h i s

g r o u n d , i s t h a t t h e c o u r t b e l o w m i s d i r e c t e d i t s e l f i n h o l d i n g t h a t t h e

t r i a l c o u r t w a s o n f i r m g r o u n d s i n c o n v i c t i n g t h e 2 n d a p p e l l a n t . I n

c o u n s e l 's v i e w , t h e l o w e r c o u r t i n c o m i n g t o i t s c o n c l u s i o n
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misapprehended the testimonies of the witnesses regarding the

acquisition of the garage doors which were found at the premises of

the 1st appellant and produced in court as P64. It was argued that as

a consequence of this misapprehension, the lower court upheld the

trial court's finding that the prosecution established their case

beyond reasonable doubt as regards these counts.

The crux of the contention is that the 2nd appellant denied

having purchased the garage doors for the 1st appellant as the garage

doors which were at the 1st appellant's Kalundu house were

purchased by the 1st appellant himself from Greenwood Enterprises

on 10th January 2002. According to counsel, the 1st appellant had

produced, as proof ofthe purchase, a receipt dated 10thJanuary 2002

and exhibited as 'D33'.

The evidence of PW13 and PW15, as the investigation officers

who interviewed the appellant regarding the purchase of the garage

doors, was crucial to the lower court's findings. We do not appreciate

counsel's submission that the evidence of PW15 was hearsay as he

did not witness the purchase and the installation of the garage doors.
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PW15 was testifying in his capacity as an officerwho investigated the

acquisition, importation and installation of the said doors. H is

testimony is based on that investigation. In any case, the arguments

here are attacking the findings of fact before the trial court. W e have

on many occasions considered the circumstances under which an

appellate court could and should reverse findings of fact of a trial

judge. Some of these cases are P h ir i a n d O th e r s v . T h e P e o p l e 2 5 and

D ir e c t o r of Public P r o s e c u t i o n s v . N g a n d u 2 6 . What we said in these cases

is to the effect that an appellate court, which only has the transcript

of evidence before it, and which does not have the advantage that the

trial judge had of seeing and hearing the w itnesses, should not lightly

interfere w ith findings of the trial judge. This is the position of the

law and we abide by it.

The main contention, as we see it, is on the credibility of the

prosecution w itnesses as against the defence w itnesses. In Lemmy

B w a ly a S h u la v . T h e P e o p l e ,2 7 follow ing our holding in C h iz o n d e v . T h e

P e o p l e 2 8 , we held that an adverse finding as to credit is a finding that

the w itness is not to be believed. Such a finding is in turn one of the
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factors which will influence the court in its decision as to which of

two conflicting versions of an affair it will accept, and that such a

finding as to credit may be based, for instance, on discrepancies if).

the witnesses evidence or on a previous inconsistent statement or on

proved bad character or an evasive demeanor and so on. If a finding

as to credit is based on demeanor, such finding cannot be supported

in the absence of evidence on record.

We have taken note that in resolving the conflicting evidence

before it, the trial court did point out the weaknesses of the

appellants' evidence and the reasons for accepting the prosecution

witness' evidence. As rightly pointed out by the lower court, the

record shows that there was evidence before the trial court that

garage doors were purchased from Kirk Wentworth as confirmed in,

P74, Kirk Wentworth's witness statement and that evidence was

adduced that the company made payments for the purchase of the

garage doors for which export documents were invoiced directly to

the 1st appellant as Army Commander by a document date 21 st May,

2001. In summation the trial court accepted the evidence of the
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prosecution witnesses and rejected the evidence of the appellants

regarding 'D33'.

It does not seem to us from the record that there was a

misapprehension of the evidence of the appellants by the lower court.

Its findings were on a proper and well-balanced view of the whole of

the evidence on the record before it.

The additional arguments by counsel for 1st appellant equally

attack the findings of the lower court on the issue of the garage doors.

The twist to the argument here is that the evidence of PW 13 was

contradictory, hence the court should have resolved the conflict in

favour of the appellants. W hat counsel was referring to was PW 13's

statement in cross examination as reflected in the record of appeal,

when he said-

"Wentworth mentioned that he supplied accused 1 with

security gates. He said he supplied one garage gate to accused

1 which was paid for by accused 2."

And at page 201 when he said-

"I did not establish that P68 was imported by accused 2 for

accused 1. 1established this circumstantially"
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W hat is c lea r is th a t PW13 's investig a tion s revea led to h im tha t

th e garage doo rs w ere supp lied by K irk W en tw orth to the 1 s t

appe llan t, and tha t th e sam e w ere pa id fo r by the 2 nd appe llan t

th rough the com pany and consigned to the 1s t appe llan t. A nd h is

conc lu sion w as d raw n from the to ta lity o f the ev idence ga thered

du ring investig a tion s, from w h ich the lea rned tria l m ag is tra te d rew

her conc lu sion s. W e see no con trad ic tion in PW I3 's tes tim ony . W e

do no t see how the argum en t advanced by counse l assis ts th e 2 nd

appe llan t, b ecau se , c lea rly counse l de lib e ra te ly iso la ted PW I3 's

s ta tem en t from the to ta lity o f the ev idence . A s w e have a lready

po in ted ou t, th e re is no d ispu te tha t garage doo rs w ere pu rchased by

the 2 nd appe llan t. W hat w as in d ispu te w as w hether the garage doo rs

found a t th e 1 s t appe llan t's p rem ises by PW I3 and PW I5 w ere the

sam e ones pu rchased by the 2 nd appe llan t th rough h is com pany and

de liv e red to the 2 nd appe llan t o r w ere o therw ise pu rchased th rough

D 33 as ev idenced by the appe llan ts . W e have a lready sta ted tha t th e

w ho le issue is on the cred ib ility o fthe w itnesses , w h ich po in t w e have

a lready de te rm ined . B ased on ou r ho ld ing earlie r, th is a rgum en t has
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no merit. In our view, the lower court had no reason to interfere with

the findings of the trial court. We dismiss ground two in its entirety.

We now turn to ground three which attacks the lower court's

holding that there was overwhelming evidence to convict the 2nd

appellant on count six. The point taken by counsel was that the

prosecution did not prove that the milking tank which was retrieved

by PW13 and PW15 from the 1st appellant's Makeni farm and

produced as P68 was imported by the 2nd appellant for the 1st

appellant. He forcefully argued that the milking machines which were

imported by the 2nd appellant from Kirk Wentworth did not include a

milking tank which PW13 referred to in his testimony, in that by

definition the term 'milk machines' is not synonymous to milking

tanks.

Having gone through the entire record and seen the documents

produced before the trial court, we observe that it is not in dispute

that following investigations conducted by PW13 and PW15, milking

equipment, including a milking tank marked as P68, were recovered

at the 1st appellant's in-laws in Chisamba. The dispute, as we see it,
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w a s w h e t h e r o r n o t t h e m i l k i n g t a n k r e t r i e v e d f r o m th e 1 s t a p p e l l a n t

w a s t h a t w h i c h w a s p u r c h a s e d b y t h e 2 n d a p p e l l a n t t h r o u g h t h e

c o m p a n y . H e n c e t h e q u e s t i o n t o d e t e rm in e u n d e r t h i s g r o u n d i s

w h e t h e r o r n o t t h e r e w a s o v e rw h e lm in g e v i d e n c e t o s u p p o r t t h e

f i n d i n g s o f t h e t r i a l c o u r t t h a t P 6 8 w a s p u r c h a s e d b y t h e 2 n d

a p p e l l a n t t h r o u g h t h e c o m p a n y ; a n d w h e t h e r o r n o t t h e l o w e r c o u r t

w a s o n f i rm g r o u n d s f o r n o t i n t e r f e r i n g w i t h t h o s e f i n d i n g s o f t h e t r i a l

c o u r t .

W e r e m in d o u r s e l v e s a g a i n t h a t t h e a p p e l l a t e c o u r t s h o u l d n o t

l i g h t l y i n t e r f e r e w i t h f i n d i n g s o f f a c t . I n L u n g u v . T h e P e o p l e 2 9 w e s t a t e d

t h a t -

" w h e n o n e c o m e s t o a n i n f e r e n c e o f f a c t w h i c h i s n o t a m a t t e r o f t h e

c o n s t r u c t i o n o f s t a t u t o r y l a n g u a g e , b u t i s a q u e s t i o n o f o r d i n a r y l o g i c ,

t h e p o s i t i o n s e e m s t o u s t o b e f a r c l e a r e r ; i n s u c h c a s e s t h e i n f e r e n c e

i s a c o n c l u s i o n a r r i v e d a t f r o m a c o n s i d e r a t i o n o f t h e p r i m a r y f a c t s ,

a n d t h i s c o n c l u s i o n i s i t s e l f o n e o f f a c t . S u c h a c o n c l u s i o n w i l l o n l y

b e s e t a s i d e b y a n a p p e l l a t e c o u r t i f i t h a s b e e n a r r i v e d a t ' w i t h o u t

a n y e v i d e n c e , o r o n a v i e w o f t h e f a c t s w h i c h c o u l d n o t r e a s o n a b l y b e

e n t e r t a i n e d . "

F u r t h e r , t h e t r i a l c o u r t w h i c h h a d a n o p p o r t u n i t y t o V I e w th e

c r e d i b i l i t y o f w i t n e s s e s h a s a d v a n t a g e o v e r t h e a p p e l l a t e c o u r t a n d
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w ould only overturn a decision m ade by that trial court if such

findings w ere m ade w ithout any evidence or on the w rong

apprehension of facts. In E notiades v. T he People30, it w as stated as

follow s:

"W hen as often happens m uch turns on the relative credibility of

w itnesses w ho have been exam ined and cross exam ined before the

judge, the C ourt is sensible of the great advantage he has had in

seeing and hearing them , it is often very difficult to estim ate

correctly the relative credibility of the w itnesses from w ritten

dispositions; and w hen the question arises w hich w itness is to be

believed rather than another and that question turns on m anner and

dem eanor, the C ourt of A ppeal alw ays is and m ust be guided by the

im pression m ade on the judge w ho saw the w itnesses. B ut there m ay

obviously be other circum stances quite apart from m anner and

dem eanor w hich m ay show w hether a statem ent is credible or not and

these circum stances m ay w arrant the C ourt in differing from the

judge even on question of fact turning on the credibility of w itnesses

w hom the C ourt had not seen."

W e m ust, therefore, determ ine if the findings w ere m ade w ithout

any evidence or on the w rong apprehension of facts or if there w ere

any circum stances apart from credibility of the w itnesses that m ay

have w arranted the low er court to differ from the trial court's
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findings. The evidence before the trial court was that P74 revealed

that milk equipment, including milking tanks, were purchased from

Greenwood Enterprises on behalf of the 1st appellant by the company

sometime 1ll 2001. Further, the invoice for milking machines

produced 1ll the record of appeal which is to the value of

US$18,875.00 included milking tanks. PWlO, the Barclays Bank's

Corporation Manager's assistant confirmed the payment of

US$18,875.00 made through a bank draft to Greenwood Enterprise

by the company. P64 was the Bill of Export, dated 26 th June 2001,

indicating the exportation of the same equipment to the 1st appellant.

In the face of such overwhelming evidence as to the purchase and

importation of the equipment, the appellants were placed in a

position of defending themselves. According to the 1st appellant's

testimony, he bought the milking tank from Kirk Wentworth in 2002,

while the 2nd appellant totally denied his involvement in the purchase

of the tank. The trial court here was faced with a duty to assess the

evidence and draw an inference from the facts before it as well as

consider the credibility of all the witnesses before it. We find that
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there was no misapprehension of facts by the trial court hence the

lower court had no basis upon which to overturn that decision.

The learned counsel further argued that the appellants proved

on the balance of probabilities that they did not commit the offences.

We do not agree with that submission. The record shows that other

than denying the allegations, the 1st appellant sought to persuade the

trial court to believe that P68 was bought in 2002, and that the tank

found at the 1st appellant's in-laws's premises was not a milking

tank. The learned counsel further brought into contention that a

milking tank worth US$2,500.00 was not mentioned in the

documents before court. However, we note from the evidence of both

PW13 and PW15 that in addition to P68 they referred to a number of

milking equipment that was found already assembled at the 1st

appellant's Makeni farm. The trial court found that the two witnesses

were not experts in milking equipment and were thus not expected

to give the specific details of such equipment. Thus, the trial court

rightly considered that the appellant's testimony fell short of casting

any doubt upon the prosecution's evidence. We must state here that
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the evidence from both parties is to be weighed against each other.

It is evident from the record, and we cannot deny that the trial court

thoroughly reviewed and took into account evidence of both parties

in arriving at its decision. We are satisfied that the trial court was on

firm grounds to have rejected the appellants' defence and convicted

them on the basis of the evidence before it. We, therefore, agree with

the lower court for having upheld the trial court's findings.

We believe that the trial court meticulously reviewed the

evidence before it and found that the 1st appellant failed to give a

reasonable explanation of how he acquired the milking tank. In light

of the evidence from the prosecution witnesses as we have explained

it, we do not find any reason to overturn the lower court's holding

under this ground. Ground three, therefore, has no merit.

Given what we have stated already, ground three of the 1st ...

appellant's grounds of appeal as it relates to count five and six

equally has not merit.
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G ro u n d f o u r i s c lo s e ly r e l a t e d to g r o u n d tw o . T h e l e a r n e d

c o u n s e l a l l e g e d th a t t h e lo w e r c o u r t c o n t r a v e n e d s e c t i o n 1 6 9 ( 1 ) o f th e

C r im in a l P r o c e d u r e C o d e b y i t s f a i l u r e to a d ju d i c a t e o v e r th e 2 nd

a p p e l l a n t 's g r i e v a n c e th a t t h e t r i a l c o u r t d e t e rm in e d th e m a t t e r

w i th o u t in d i c a t i n g in i t s j u d g m e n t w h a t p o in t s w e r e to b e p r o v e d b y

th e p r o s e c u t i o n , a n d f u r th e r th a t i t d id n o t g iv e r e a s o n s f o r n o t

a c c e p t i n g th e a p p e l l a n t s d e f e n c e w i th r e g a r d s to c o u n t s ix . T h e

g r o u n d in th e lo w e r c o u r t w a s c o u c h e d a s f o l l o w s :

" T h e c o u r t b e lo w m is d i r e c t e d i t s e l f i n l a w w h e n i t f a i l e d to s t a t e th e

r e a s o n s w h y th e c o u r t h a d e l e c t e d n o t to a c c e p t t h e e v id e n c e o f th e

1 s t a c c u s e d a n d 2 n d a c c u s e d in r e b u t t a l t o th e a l l e g a t i o n s in c o u n t 6 ."

I n d e a l i n g w i th th e i s s u e r a i s e d b e f o r e i t , t h e lo w e r c o u r t i n i t s

j u d g m e n t , h a d th i s t o s a y -

"W e f in d th a t t h e l e a r n e d m a g i s t r a t e 's f i n d in g s w e r e n o t

p e r v e r s e a s s h e g a v e r e a s o n s o n h o w s h e a r r i v e d a t h e r

d e c i s i o n . "

T h e lo w e r c o u r t t h e n w e n t f u r th e r to q u o te f r o m th e t r i a l c o u r t 's

j u d g m e n t a p o r t i o n w h e r e i t m a d e a f in d in g th a t t h e 2 n d a p p e l l a n t

b o u g h t e q u ip m e n t f o r th e 1 s t a p p e l l a n t t h r o u g h th e c o m p a n y . T o u s

th i s w a s s u f f i c i e n t t o d e a l w i th th e c o n c e r n s r a i s e d b y th e 2 n d
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appellant in this ground and we have no intentions of upsetting the

finding. This ground of appeal therefore has no merit.

The arguments under ground five originate from counts five six,

eleven and twelve. The learned trial m agistrate considered these

together as they were from the same trarisaction; that is; the 2 nd

appellant giving the 1st appellant a m ilking tank and m ilking

equipment as gratification for engaging the company's services.

W e have already dealt w ith the 2 nd appellant's discontent

regarding the trial court's holding in counts five and six, under

ground three. Therefore, we w ill restrict ourselves to counsel's

contention in relation to counts eleven and twelve, the gist of which

is that the lower court m isdirected itself in holding that the trial

court's findings were not perverse. Counsel argued that the

prosecution did not adduce evidence to prove their case or negative

the evidence of the appellants on how the m ilking equipment was

acquired. Furthermore that, the trial court was labouring under the

impression that the appellants were obliged to produce all the
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relevant documents that were intended to be relied on at trial to the

investigations officer.

The record shows various transactions and documents

connecting the appellants to the purchase of the milking equipment.

These were part of P74 and are in the record of appeal. Among them

were; emails exchanged between the company and Greenwood

Enterprises between 18 th April, and 20 th April, 2001 over the

purchase of milking equipment which were intended to be consigned

to the 1st appellant; an invoice for milking equipment worth

US$18,000 which was invoiced to the 1 st appellant on 7 th M ay, 2001;

a bank draft of US$18,000, P22 dated 18 th M ay 2001 which was

signed by the 2nd appellant, being a payment for milking equipment

by the 2nd appellant; the Nedbank documents showing the payment

of the same amount of US$18,000 as shown on the bank draft; and

export documents dated 24 th M ay, 2001 and another dated 26 th June,

2001, for milking equipment from Greenwood Enterprises to the 1st

appellant in his capacity as Army Commander. Coincidentally,

various milking equipment were found at the 1st appellants premises

during investigations. Under the weight of such evidence counsel
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argued that during their defence the appellants explained how the

m ilking equipm ent w as acquired and that the appellants w ere not

required to give an explanation at the earliest opportune tim e.

W e have already covered this part ofthe argum ent and w e agree

that there is no law that requires an accused person to avail, to the

investigation officer, docum ents w hich he intends to rely on at trial.

B ut, w e w ish to em phasise that as m uch as the appellants had no

burden to prove their innocence, their failure to offer a satisfactory

explanation w as to their ow n detrim ent. M oreover, despite the

existence of D 33 on w hich the appellant solely relied for their defence,

there w as overw helm ing evidence that m ilking equipm ent w as

purchased prior to 2002. The trial court scrupulously exam ined

these pieces of evidence and cam e to the conclusion that-

"Having said all that, I find that when page 11 and 2 of P74 are read

together with P22, P38 and page 7 of P64 there is no doubt that A2

bought the equipment for Al through Base Chemicals. Upon

consideration of the prosecution evidence and having not been

provided with reasonable explanation from the defence I am satisfied

that the charge under counts 5, 6, 11 and 12 have been established

against Al and A2 beyond all reasonable doubt."
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For our part, we are satisfied that the trial court correctly came

to the conclusion that proof beyond reasonable doubt of the

appellants' guilt had been attained. We, therefore, have no intention

whatsoever of disturbing the finding of the lower court in upholding

the trial court's findings regarding counts eleven and twelve. This

ground is bound to fail.

We now turn to ground six of the appeal. The learned counsel

impeached the lower court's holding that the evidence of PW4

regarding the purchase of the steel structures should not be taken

on face value.

We have looked at the reasoning advanced by the lower court

for its holding and also the relevant portions of PW4'testimony from

the record of appeal. According to the testimony of PW4, between

June and October 2001, he constructed a steel structure for a milk

parlour at the 1st appellant's Makeni farm and that the steel frames,

together with other materials he used were supplied by the 2nd

appellant through the company. Throughout his testimony in chief,

PW4 repeatedly mentioned the 2nd appellant as having provided the
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s t e e l s t r u c t u r e s a n d t h e b u i l d i n g m a t e r i a l s . H e i n f a c t s t a t e d t h a t h e

h a d b e e n c a l l e d b y t h e 2 n d a p p e l l a n t t o i n s p e c t t h e s a m e s t e e l

s t r u c t u r e s a t t h e t i m e t h e y h a d j u s t b e e n d e l i v e r e d a t t h e c o m p a n y 's

r e g i s t e r e d p l a c e o f b u s i n e s s .

F r o m c o u n s e l 's a r g u m e n t w e f a t h o m t h a t t h e b o n e o f c o n t e n t i o n

i s t h a t a t s o m e p o i n t i n c r o s s - e x a m i n a t i o n P W 4 s t a t e d t h a t t h e 1 s t

a p p e l l a n t c o n f i r m e d t o h i m t h a t h e p a i d t h e 2 n d a p p e l l a n t f o r t h e s t e e l

s t r u c t u r e s a n d b u i l d i n g m a t e r i a l s f o r h i s p r o j e c t s . H i s a r g u m e n t i s

t h a t t h i s e v i d e n c e s h o u l d h a v e b e e n a c c e p t e d a n d r e l i e d o n b y t h e

c o u r t i n s u p p o r t o f t h e a p p e l l a n t 's d e f e n c e .

T h e l e a r n e d c o u n s e l e x t r a c t s o f P W 4 's s t a t e m e n t a r e a s f o l l o w s :

"I do know whether accused 2 was getting money for supplies

from Gen. Kayumba."

"The only time 1 discussed something with accused lwas when

works at his farm were going on slowly and he was concerned. He

complained and said accused 2 should bring materials as he had paid

for them."
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"I do not know whether structures put up at Gen. Kayumba's

farm were paid for..... 1 recall accused 1 being frustrated at pace of

work even though accused 2 had been paid."

W h a t w e se e fro m th e se e x tra c ts is fa r f ro m b e in g a c o n f irm a tio n

th a t th e 1s t a p p e lla n t p a id th e 2 n d a p p e lla n t fo r th e s te e l s tru c tu re s .

I t s e e m s to u s , a s w e h a v e g a th e re d fro m th e to ta li ty o f P W 4 's

te s tim o n y , th a t h e w a s n o t su re if th e s te e l s tru c tu re s w h ic h w e re

su p p lie d b y th e 2 nd a p p e lla n t w e re p a id fo r . F u r th e r th a t th e 1st

a p p e lla n t in c o m p la in in g a b o u t th e s lo w p a c e o f w o rk s ta te d th a t " th e

2 nd a p p e lla n t sh o u ld b r in g m a te r ia ls a s h e p a id fo r th e m " . In re -

e x a m in a tio n , h e s ta te d th a t h e d id n o t k n o w w h a t m o n e y th e 1s t

a p p e lla n t w a s re fe rr in g to a s b e in g p a id . T h is , in o u r v ie w , is n o t th e

sa m e th in g a s c o n f irm in g th a t th e 1s t a p p e lla n t h a d p a id th e 2 n d

a p p e lla n t fo r th e s te e l s tru c tu re s .

P W 4 's te s tim o n y a lso sh o w s th a t a n u m b e r o f m a te r ia ls w e re

re q u ire d fo r th e b u ild in g o f th e m ilk in g p a r lo u r a n d th a t th e re w a s

a n e rra tic su p p ly o f su c h m a te r ia ls , h e n c e th e 1 s t a p p e lla n t 's

c o m p la in ts . O u r v ie w is th a t th e re w a s n o th in g fa v o u ra b le to th e

a p p e lla n ts in th e p o r tio n o f te s tim o n y e x tra c te d b y c o u n se l.
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Moreover, PW 4's testimony was only but a part of the evidence that

the trial court took into account to support its verdict on the charges

in counts eight and ten regarding the transactions surrounding the

purchase of the steel structures. The evidence as marshaled by the

court encompassed evidence from PW 4, PW 6, PW 10, PW 13 and

PW 15. The sequence of events can be traced as far back as May 2001

when PW 10 was instructed by the company through the 2nd appellant

to issue a bank draft dated 18 th May, 2001 to Pick-a- Structure for

R150,000.00 and a deal ticket for a receipt dated 21st May, 2001 for

the Kwacha equivalent ofR150,000.00, that is K66,000,000.00. This

ties in with the company's accounts statements, P36 which recorded

the company's transaction with Pick-a-Structure to the cost of

R150,000.00 as well as indicated various payments to PW 4, thereby

corroborating his evidence. As we see from PW 6's evidence, in

September 2001, steel structures had been brought to the Zambia

Air force through the 2nd appellant for the construction of classrooms

and a gym. However to his knowledge a gym was never constructed.

This is the evidence that the pieces of evidence the trial court relied

on when it found that-
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"When exhibit P21, P23 and P24 are read together with page 1

of P36 it becomes clear that Base Chemicals made payments to

purchase steel structures for A."

Further P64 showed that the steel structures from Pick-a-

Structure were consigned to the Air force Com m ander. PW 13 and

PW 15's evidence was that the steel structures they saw at Lt. Col

Kayum ba's farm were sim ilar to those at the 1st appellant's farm and

at the Air Force academ y in Livingstone.

Counsel contested the trial court's holding, discarding the

appellants' explanation for the transactions relating to the charge for

the steel structures for being unreasonable. Counsel viewed that as

a m isdirection. As we have already outlined, the defence was based

on the evidence of the appellants them selves, DW I and DW 3, and

was to the effect that the steel structures and building m aterials were'

paid for by the 1st appellant and Lt. Gen. Kayum ba.

It is abundantly clear from the record that the learned trial

m agistrate did carefully exam ine the appellants' defence and found
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that the appellant had not offered a reasonable explanation for the

transactions. Notably, the 1stappellant's defence was through the

production of receipts to support the claim that he bought the steel

equipment from the company. A perusal of the record shows that the

receipts referred to were issued by him to Handyman's Paradise and

Kleenline Chemicals Products Limited and not the company.

Since the 2nd appellant's defence in relation to the charges

discussed under this ground, was somewhat different from that of

the 1st appellant, we will restrict ourselves to the 2nd appellant's

version of the defence. This was that in May 2001, Lt. Gen. Kayumba

paid for the steel structures through his company Magnvolt and was

refunded for the uncollected residue of the structures. Looking at the

founding statements which the trial court relied on, we agree with

the lower court's finding that the said company was incorporated in

August, 2001, after the Pick-a-Structure transaction was done. There

was therefore no evidence to support the 2nd appellant's claim. In

addition, there was clear evidence, as we have pointed out already,



•• ••

" >.

J71

P. 690

that the purchase of the steel structures was done by the company.

W e find that the 2nd appellant's explanation was not plausible. The

only reasonable inference to draw from the totality of the evidence

was that drawn by the trial court.

W e, therefore, uphold the lower court's finding that the

inference drawn by the trial court was the only reasonable inference

which could be drawn from the facts before it. Consequently, we have

no reason to interfere w ith those findings in this respect.

On a totality of the evidence, we find that the lower court was

on firm grounds in upholding the trial court's finding that the

prosecution did successfully prove its case beyond a reasonable

doubt, and upholding the convictions of the 2 nd appellant. W e

therefore uphold the conviction and confirm the sentence imposed by

the learned trial court. For the avoidance of doubt, we confirm the

conviction of the 2 nd appellant on the five counts of corrupt practices

w ith a public officer contrary to the provisions of the Anti-Corruption

Commission Act. W e also confirm the sentence of six months on
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counts four and six; two years on count eight; three years on count

ten and one year on counts twelve. All these sentences shall run

concurrently from today.

G. S. Phiri
SUPREME COURT JUDGE

D . Malila, SC
REME COURT JUDGE

r
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