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IN THE HIGH COURT FOR ZAMBIA 2018/HPC/0041 

AT THE COMMERCIAL R!EGISTRY 

HOLDEN AT LUSAKA 

(Commercial Jurisdiction) 

BETWEEN: 

LARFAGE ZAMBIA PLC PLAINTIFF 

AND 

MWENYA CHAMBULA TRADING AS DEFENDANT 

BUBU TRADING 

Before the Honourable Mr. Justice W. S. Mweemba at Lusaka 

For the Plaintiff Mrs. C. Ngulube, In House Counsel - Larfage Zambia Plc 

• 

For the Def endant: f r. G. Nyirongo, Messrs Nyirongo and Company 

U'UDGMENT ON ADMISSION 

LEGISLATION REFERR D TO: 

1. Order 21 Rules 5 and 6 of the High Court Rules, Chapter 27 of the 
Laws of Zambia. 

2. Order 21 Rule 1 of the High Court Rules, Chapter 27 of the Laws of 
Zambia. 

3. Order 27 Rule 3 of the Rules of the Supreme Court of England 
(White Book) 1999 Edition. 

CASES REFERRED TO: 

1. Cosmas Mweemba V Chikankata District Council and the Attorney 
General 2013/H~/ 1654. 

2. Ellis V Allen (1911-13) ALL ER 1072. 
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This is an application b · the Plaintiff for Judg,ment on A.dmission. It is 

s,upported by an Affidavi and Skeleton Arguments filed into Court on 27t11n 

February, 2018,. The Affidavit is sw,o,rn by Chibuye Ngulube th - Litigation 

Manag,er in the Plaintiff C mpany. 

I 
It is deposed by Mrs. Ngulube that the Plaintiff commenc · d this action against 

the Defendant by way of · rit of Summons and Statement of Claim for payment 

of the s,um of K ,541,25 .'90 of which K120,667.22 is owed by the Defend,ant 

for cement supplied by the Plaintiff to ·the D fendant on the Defi ndant's 

Trading Account and th . sum o,f Kl,420,59;0.73 being monies owe,d by t'he 

Defendant for cement 1upplied by the Plaintiff to the Defe dant on the 

Defendant's Consignmen , Acc,ount. The other reliefs claimed are: 

(a) Interest on the sums due; 

(b) Costs; and 

(c) Any other relief he C,o,urt may deem fit. 

That on 22nd February, -018 the Defendant filed its Defence wh -rein. unde ·· 

paragr,aph 7 the Defend _ nt admits being indebted to th .·. Plaintiff in the sum 

not exceeding KlS0,00·0.00 in respect of the ,consignment Account. That the 

contents of paragraph 6 of the Det nee is proof that the Defi ndant does no 

dispute being indebted to the Plaintiff. 

It is deposed that in the ircumstanc s h believes that in the interest of justic 

and in order to save tim and further costs, upon the admission made by the 

Defendant through his 
I 

Defence) this is a proper case for Judgment on 

Admission t,o be enter d against the D,efendant for the admitted d bt of 

KlSO,OOO.O,Q w ile the disputed amount of Kl,391,257.90 may proceed to trial 

in the event of failure by)the parties to reach settlement. 
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It is stated th,at h _ has be . n advised by the Plaintiff's Advocates and he believes 

that the Plaintiff is enti led. to Judgment on Admission thus befitting the 

exercise of th -= Court's jur· sdiction in the Plaintiff's fav,our. 

There is an Affidavit in O position sworn by the De·fendant filed into, Court on 

3 ,rd April, 20 . 8. It is deposed that in paragraph 7 of h·s n, fence, he never 

unequivocally admitted to owing the sum of KlSO,OOQ. ,QO. That he was simply 

estimating that the amo nt owed ca.nnot exceed KlS0,000 ,.00 and that h · 

would ask for invoices. That the Plaintiff has not exhibited th,e said invoices in 

its Affidavit in Support. 

It is st.a·ted that he b i·eves that in. the absence of the Plain.tiff providinig 

invoic s signed by him~elf which show that he ow,e K 50,000.0,Q to th,e 

Defendant, it would be unlawful and unjust to enter Judgment on Admission. 

That in paragraph 6 of his Defence he did plead that inv,oices wer,e re,qu,ested 

for by hims -• lf on · umerous occasions but t,o-date the, Plaintiff h.as provided 

n ,one. That in paragrap 9 o,f his Defence, he further pleaded to the effect that 

the Plaintiff has had unfaithful employe,es w,ho, would steal from it and th · 

charge the stolen c . ment to the Defendant's Account.. That it is in this regar1d 

that the Plaintiff should furnish him and the Court with invoices duly signed 

by himself to sh,o,w that ·He ow ·s Kl50,00Q,.OQ. 

The Plaintiff in its Skeleto,n Arguments filed into Court on 27th February, 201 8 

relied on Order 21 RuI - 5 and Rule 6 of the High Court Ru'les Chapter 27 

of the Laws of Za,mbia. Order 21 Rule 5 of the Hi,gh, Co,urt Rules p,ro·vide 

that: 

''I.f' any ,defenda t shall sign a statement admitting the amount 

claimed 'in the sum·mons or any part of such amount, the Court or m. 

Judge, o,n being . atisfied as to the .genuinenes,s of the si,gnature of 
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the person befor,e hom such sta,tement. w,as, sign,ed, and unless i.t or 

he sees good reasoµ to the contrary, sh,all, in case the whol,e amount 

is admitted or in ~ase the pla.intiff consents t .o a judgment for the 

part admit't ,ed, ent :r judgment for the plaintiff for the whole amount 

or the part admit -ed, as the case may be, and in case the plain.tiff 

shall not consent to judgment for the part admitted, shall receive 

such s,tatem.ent in. eviden,ce as a·n admissio,n without furth·er proof''. 

Order 21 Rule 6 of the · · igh Court. Rules provides, as follows: 

''A party may app, .y, ·OD motion or sum:mons, fo,r cancelled ju,dgment 

o,n admission wh -_ re admiss,ions ,of facts or part of a case ,ar,e made 

by a party to t e cause or matt,er ei.ther by his pleadings air 

th . . - . '' o . erw1s,e • 

The Plaintiff also relied on Order, 27 Rul,e 3 of the Ru.l,es of the Supreme 

Co·urt of England, (White Book') 1999 Edition which state . that: 

''Whe.re a.dmissi.o -s of fact or of part of a cas,e are ma,de by a party to 

a cause ,or matte ~ either by his pleadings. or otherwise, a.ny o·ther 

p·arty to the ca se or matter ma.y apply to the Court for such 

judgment or orde - as upon those admissions he may be entitled t ,.o 

witho,ut waiting for the determinati.on of any other question 

between the part es and the Court may give such ju.dgment or make 

such order,, on the app,lic,ation as it thinks just,, An appli:cation for 

an order und,er t .J:lis rule may be made by mo,tio,n or sum.mons''. 

The Plain tiff also ref erred to Order 21 Ru.le 1 of the High Co,urt Rules 

c ·hap,ter 27 of the Law . O·f Zambia which provides that: 
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''Any party to a. u.it may give n·otice, by 'his ow:n stateme.nt olf 

otherwise, that he admits the truth of the whole or an·y part of the 

ca:se stated or r·e erred to in. th.e writ of summons, stat,ement of 

claim, defence or other statement o·f any other party''. 

It is conten,ded by the Pl intiff that it is apparent from the D fenc · filed into 

Court on 22nd February, 2018 that what is containe·d at paragraph 7 o,f the 

sam,e is a partial a,dmiss on that the Defendant is indebted to the Plaintiff in 

the sum not exceeding KlS0,000.00. It is submitted th,erefor that the 

Defendant has no defen e to the Plaintiff's claim in respect of the adm.tte,d. 

amount an,d simply inte· ·.· ds to stall ,Court proceedings in prosecuting this case 
I 

and/ or delaying the proc of executing a c,ons nt ord, r. 

It is submitted tha·t it s appropriate for t.he Court to enter Judgment on 

Admission for, the Pl in·tiff in the sum of KlS,O,OO·O.O,O in resp ct of the 

Defendant's Consignmen Account held with the Plaintiff, while the parties may 

pro,ceed to tria for the di puted amount in the interest of jus·tice. The Plaintiff 

prayed that the costs oft . e application be for the Defen,dant to bare. 

The Defendant filed Skeleton Argument in. opposition on 2ou1 April, 2018. He 

relied on Order 27 Rul.e 3(2) of the Rules of the Supreme Court of Englan.d 

(White 80,ok)1 1999 Ed:it on which states that: 

''S.uc·h .a ,dmiss.ion may be ex.press or impli,ed, but they m.ust be 

clear'', 

The case of COS.MAS, Mr1EEMBA V CH KANKATA D·ISTRICT COU'NCIL AND 

THE ATTORNEY GEN'E ·. L (1) was cited in which it was stat d that: 

'' Although it is · ot for the courts to dictate to parties how they 

sho,uld fr·ame th1eir case the court is, dispos·ed to give a liberal 
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interpr,etation to the m,eaning of the terms; 'Tend to prejudice 

emb,arrass or dela · the fair trial of the action'. 

M.y under,standing and what is always the court's position is that 

parties are ca,lled - pon n,ot to offend against the rules of pleadings''. 

Th Defi nd.ant also relie , o,n the case ,of ELLIS V' ALLEN (2), in which it was 

held that: 

''the object o,f th c' rule was to enable a party to, obtain a speedy 

jud.gment where th,e other has made a pla,in admission e titling the 

former to succe d an,d t 'hat it ,applies where ther,e .is a clear 

admission, on the ,:ace of wh,ich it is i.mpossible for the party making 

it to succeed''. 

The case of HIMANI AL- OYS LTD V TATA STEEL LTD (3) was al o cited. Ilt 

that case it was held tha : 

''It should be a c · ns,cious and deliberate act of the party making it,, 

showing, an inten -io,n to be bound by it. The Court, on exami atio,n 

of the facts a d circumstances,, has to exercise its jud,i,cial 

discretion, keepi g in mind that, a judgment on admission is a 

judgment withou - t ·rial which permanently denies any remedy to the 

defendants, by way of an appeal on merits''. 

It is, c,ontended that entering judgment o·n admissio,n premis _ d on on.· 

paragraph in the Defence which does not clearly admit to anything wh n their 

are ,other paragraphs i1 the o, fence in which the D,efendant clearly an 

unequivocally denies e ch claim contained in the Writ of Summons, a n d 

Statement of Claim m .. ifestly offends the Defendant's ple,ading being the 

Defen,ce. It is submitt tl that the Defi ndant's pos,ition is that the contents of 
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paragraph 7 of the Def encf was in no way mea t to bring out any admission as 

the sam was not made u .equivocally ai-1d was not a clear admis.sion. That the 

purported admission is i .. no way clearly stating any admission. That in his 

Defence the Defendant -- as simply bringing to light the fact that it was -.· ot 

possible to clearly kn.ow hat is o·wed to the Plaintiff, if anything is owed t all» 

since there were no invoices signed by the Defendant to that effect. 

Learned Counsel for t.he 1

- efen·dant states that they are alive to the fact that 

this is a matter of discre ,·ion of the Court .an·d not a right as was observed i 

the case of HIMANI AL,-OYS LTD V TA·TA STEEL LT·D cited above. That 

unless the .admis.sion is lear, un .. mbiguous and unconditional, the discretion 

of the Court should not · e exercised to d ny the valuable right of a defendant 

to contest the claim. 

It is submitted that no stat,ement made in the Defendant's Defence was eithe 

unconditional or unequi ocal to justify judgment ·on admission to be entered 

a.gainst the Defendant. . ference was made to the learned authors of Black'1s 

Law Dictio·nary by Brant Garner gth Edition at pages, 11663 and 1667 were the 

wo·rds ''un,equivocal'' and ''unconditionally'' are r,esp . ctively defined as,: 

''Unconditio.na.l - not limited by a condition; not d.epending on an 

uncertain e·vent a, co·ntinge·ncy' absolu·te''. 

''Un.equivo·cal - unambiguous; clear; free from uncertainty''. 

That based on these de initions there is no statement in the D·e:fi .- nee whicJh 

justifies judgment on a mission. That each parag,raph in the D·efence wa. 

stated in a mann·er wh,·ch specifically denied every allegation made by t11le 

Plaintiff and answered he point of substance in the Plaintiff's Statement of 

Claim. That the D fend nt clearly denied th Plaintiff's claim and stated I hat it 

does not owe th·e Plaintifl anything. 
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It is further submitted t -at the Plaintiff in paragraph 5 of its A.ffidavit irn 

Support of Summons for Ju.dgment on Admission refers to the ,contents ·O 

paragrap.h 6 o,f the Defen ant's Defence as proof of admission but upon perusal 

of the said paragraph 6 o,f the Defence, it can be s n that the paragraph 

deni s paragr.aph six oft -._ Plaintiff's Statement o,f Claim and do s not at any 

point admit to a ·nything. It is submitted that the Plaintiff's applica _ion is 

calculate·d to embarrass he Defendant and delay the log.ical conclusion ,of the 

m ,att·er. The Defendant's -- rayer was that the Plaintiff's, application be dismissed 

with costs. 

I have consid,_ red th,e a ,:-plic.ation for entry of Judgment on Admission. The 

is,su.e is whether the D fi nd.ant has admitted partial liability in his D fence as 

contented by the Plain: iff. have perused the said Defence dated 22ntul 

February, 2,0 18. 

It is clear that the Defehdant denies. owing ·the Plaintiff the claimed sum of 

Kl ,63,8,0·90. 73. It is eq ally clear that at paragraph 7 of the Defence th·e 

1 
· efendant a.dmits owing th _ Plaintiff in respect of the Consignment Account an 

amount not exceeding 150,000.00. Although the Defend.ant states that he 

will ask for invoices si ned by himself in respect ,of the admitted sum of 

KlS0,000.00, I consider hat the admission i - clear. 

At. paragraph ,6 of the D fence the Defend.ant state that h is in pos ession of 

receipts as issued by the Plaintiff to the Defendant acknowledging receipt 0> -

payments from the Defe dant wh.ich receip,ts exceed 2,0 folios. I take the vi lA7 

that in arriving at the admitted sum of KlS0,000.00 the Defi~ndant took inti 

account the payments h _· had made to the Plaintiff and in respect of which h e 

ha,d receipts. I find and hold that when the Defendant st.ated that in respect of 

the Consignm -nt Accouh t, th amount owed cannot xceed K150,000.000 th ~ 
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Defendant made this asse'l tion consciously and deliberat -Iy and intended to be 

boun,d by it. 

I am th refore ·Of the considered view that in r,espect of th sum o,f Kl5 10,000.00 

which has been clearly ad _ itted by he Defendant, the application is allowed. I 

am of the· considered vie that this is a pr·oper ·Ca e to enter Judgment on 

Admission~ 

F,or the foregoing reasons I hereby enter Judgment ,on Admission in respect of 

the sum of KlS0,,00,0.00 n the Consignment Account. The said sum should 

be paid with inter·est at e short term commercial banking d posit rat from 

date of Writ of Summo1 s to ·date of Judgm.ent, th,e,, eafter at the current 

banking lending rate as d termined by Bank of Zambia. 

In respect of the dispute claimed for th,e sum of Kl,391,257.90, the said. claim 

shall proceed to, be det r~ . -ined at trial. 

It is, dire,cted that a Sta us ,Conference shall be held on 8th August, 2018 at 

10:00 hours. 

Costs are awar,ded to the Plaintiff t·o be taxed in ·default of agreem nt. 

I 
Leave to appeal is grant _d. 

D - d h 29t-h - 2Ql8 .ate - t. e .· -·· - June, _- .· • . 
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WILLIAM S. MWEEMBA 
HIGH COURT JUDGE 
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