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PW8 stated, in the trial within a trial, that the proper person who
could speak to the allegation was the Police Cells Custody Officer

who was not called during the trial within a trial.

It was submitted that, the burden of proof was placed on the
Appellants as opposed to the burden being placed on the
prosecution. Further, that the allegation made by the Appellants
that their relatives were being turned away gives credence to the
assertion that the Appellants were tortured therefore the relatives
could not be allowed to see them in the state they were in. In
addition, that the police officers ought to have called a Social
Welfare Officer to be present during the interview considering the

seriousness of the confessions made by the Appellants.

b

The Appellants concluded the ar—aments in n’' ~1e by
statir ~ that the prosecution had failed to discharge the burden of
proof to the requisite standard in a trial within a trial. Further, that

the confession statements were not obtained freely and voluntarily.

In ground 2, the Appellants argued that the trial Court ought
to have found that the failure to subject the screwdriver to forensic
examination was a dereliction of duty on the part of the police. We

were referred to the case of Patrick Kunda and Robertson Muleba
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Chisenga Vs. The People (3 on the issue of failure to lift fingerprints

would amount to dereliction of duty by the police.

The Appellant argued that the failure to subject the
screwdriver to forensic examination was a dereliction of duty.
Therefore, there was a presumption that the Appellants did not

handle the screwdriver in question.

It was submitted that, there being no evidence linking the
Appellants to the offence in question aside from the confessions, the
Court ought to quash the conviction and sentence against the

Appellants.

When the matter came up for hearing on 20t November, 2018
the Counsel for the Respondent, Mrs. Mulenga, made viva voce
submissions. She cc—--7"-7 th t th "z, :lla ’s convictions were
entirely dependent on the warn and caution statements admitted
into evic nce. Fu-tl -, that the Respondent does not support the
convictions by the trial Court. It was submitted that it is trite law
that during a trial within a trial, the prosecution bears the burden
of negating any form of inducement to confess beyond all

reascnable doubt. To support this position of the law we were

referred to the cases of Muwowo Vs. The People () (supra) and Chongwe
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was on the basis of these confession statements that the trial Judge

convicted the Appellants.

We are of the view that the issues to be determined are;

« Whether the prosecution had proved beyond reasonable doubt that
the confession statements were free and voluntary by the
Appellants.

b) Whether the burden of proof lay the accused persons.

We must point out the glaring contradiction in the trial Court’s
Ruling following the trial within a trial. In one breath the trial Court

stated that;

“I have reached upon a very firm view that the evidence of the

prosecution was credible and unshaken”.

In addition the trial Court in respect of the burden of proof

stated that;

1 prefer the evidence of the prosecution as more probable

th 1 not and to be the more likely version...”.

As er-lier stai 1 the burden of proof in a trial within a trial
remains with the prosecution. The prosecution must prove beyond
reasonable doubt that the confessions were freely and voluntarily

given.

We have carefully reviewed the testimony of the witnesses in

the trial within a trial. The prosecution’s evidence was tendered by
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two police officers who took part in interviewing the Appellants. One
officer was present to witness the interview while the other recorded
the statements from the Appellants. The summary of the
prosecution’s case in the trial within a trial was that the statements

re given freely and voluntarily by the Appellants. The
environment was conducive and no threats were issued to induce
the statements. The prosecution witnesses denied torturing or

¢ arving the Appellants before receiving their testimonies.

The Appellants gave evidence in their own behalf. The sum
total of their testimony was that they were severely beaten with
metal rods before they ‘confessed’. The 1st Appellant testified that he
was beaten to a point where his leg was almost dislocated. The 2nd
Appellant stated that he fainted while he was being tortured. He

thott ings prom, ted his confession.

We have noted above that the burden of proof in a trial within
a trial lies with the prosecution. We have perused the record of
appeal and specifically the proceedings in the trial within a trial.
Aside from stating that the confessions were freely and voluntarily
made by the Appellants, the prosecution did not disprove, to the

required standard, the allegations made by the Appellants.







