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in his capacity as joint liquidator of the 1st respondent. He deposed 

in the said affidavit that the application for the injunction against the 

1st respondent, was misconc,eived in that it was placed under a 

ere.di tors compulsory liquidation and Stand No. F / 7 48 / D 1 was 

subsequently sold to the 2nd resp,ondent for the purpose of settling a 

se,cured judgment debt. 

After considering the e·vidence before her, the learned trial 

Ju.d.ge held that the appellant had faile,d to demonstrate a clear right 

to relief and show prospects of success in that the tenancy 

agreem,ents they were relying on, h .ad since expired. 

She further :found that the appellant did not co.me to court with 

clean hands, as they were still owing rentals from the previous 

·tenancy a,greeme·nts, which .also cast doubt on their capacity to pay 

damages or th,e pur,chase price. She accordingly declined to grant the 

injunction sought by the appellants .. 

A,gg.rieve.d with the Ruling of the Court below, the appellants 

appealed to this court advancing the fallowing grounds of appeal. 

Ground one 

"The learn.ed High Court Judge erred in law and in fact when she 
held that the application for an injunction was misconceived and 
unsustainable as against the Jst ~espondent when the subsisting 
tenancy agreem,ents with the appellants are between the 
appellants and the Jst responde·nt and not the 2nd respondent 
with whom there a .re no subsisting tenancy agreements. " 

Ground two 
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"The lea.rne,d High Court Judge erred in law and in fact when she 
held that the appellants did not exhibit a. clear right to relief l'et 
alo,ne a prospect of success when the affidavit evidence clearly 
shows that the appellants have a ctear right to relief a.nd a high 
chance of success. In effect the learned High Court Judge 
deter.mined the matter in its finality before hearing the matter." 

"The learned High Court Judg.e erred in law and fact when she 
held that the tena.nc:y agre·ement.s upon which the app·ellants 
relied on had expired when in fact the same had automatically 
been ren.ewe,d by conduct of the parties.'' 

Ground four 
"The learned High Court Judge erred in law and fact when she 
held that the appellants did not ,co,me to co,urt with cle·an han.ds 
due to failure to p·ay renta.ls· when th.e app,ellants had 
de·monstrated a justifiable reason of doing so. ·" 

Grou.nd five - -

"The learned Hight C1ourt Judge erred in law and fact W·.hen she 
held that the appellants did not sh,ow capadty to pay dama.ges 
when the ,apellants were not given an opp·ortunity to show s·u.ch 
c·~pacity. " 
All th,e parties filed written heads of argument which were 

compliniented with brief oral submissions at the h·earing of the 
appeal. In support of ground o·ne, it was argued by Mr. Kaela, learned 
counsel for the appellant., that there are valid te·nancy agreements 
between the .appellants and the 1st respondent upon which the 
interlocutory injunction application was p,remised in the court_ below. 
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Counsel r ,eferr,ed us to pages 121 to 211 of the record of appeal. He 

stressed that it is there.fore the basis of the said tenancy agreements 

that the appellants comm,enced this action to challenge the sale of 

Stand F/748/01 t ,o the 2nd r,espon,dent. It was contended that the 

learned High Court Judge fell in error when she held that the 1st 

resp-ondent has no interest in the matter. 

Mr. Ka,ela then .mov,e,d to ground two and submitted that a trial 

co·urt must not attempt to determine an interlocutory matter with 

fi.nality, b,efore hearing th1e ,evidence at trial. According to counsel, the 

affidavit e·videnc-e discloses that ·the appellants have a good and 

arguable case, in that the tenancy agreements executed with the 1st 

respondent bestowed on them, th,e right of first refusal in the event 

of the :sale of the pr,operty. He pointed out that this shows a clear 

right to relief which cannot be atone-d for in damages. 

Turning to gr,o·und three, the learned Counsel spiritedly argued 

th.at when a written c,ontract expire·s but the parties continue 

performing the terms of the contract, then such a contract is deemed 

t,o have b:een renewed by conduct of the p.arties. Counsel stated that 

despite the ,expiration of the agreements, the appellants continued 

paying rent to ·the 1st re.spondent while occup,ying the subject 

property. By this -conduct the tenancy agreements were 

autom,atically :ren,ewed. 

With regard to ground four, it was argued that exhibit "MLS" of 

the application for injunction whic'h is at page 121 of the record of 

appeal, reveals that th,e appellant had started paying the rental 
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arrears as per ten.ancy agr,eeme.nt into ,court. He stated that the 2nd 

resp,ondent:, ho·wever, decid,ed to get the same money for her use 

notwithstanding the fact that the matter is yet to be determined. It 

was thus contended that or thes,e reasons the appellants were 

justified to stop paying rentals into court and should not, therefore 

be s ,aid to have soiled h ,ands as was held by the court below. 

In r,espect ·Of ground five, Counsel submitted that it was unjust 

for th,e court below ·to hold that the appellants have no capacity to 

pay damages for the purch.as,e price when they have not been given a 

chanc,e to do so. He therefor,e prayed that the decision of the learned 

Ju,dge on capacity be ,quashe,d by this court~ 

Mr. Kabuka an behalf of the 1st respondent, countered the 

arguments by Mr. Kacha on ground one. He submitted that in 

support of its findings the trial court relied on the fallowing 

est.ablished fa,cts namely: 

(i) Th,at the property in ques·tion had at the time of adjudication 

been sold by the 1st respondent ·to the 2nd respondent; 

(ii) ·That ·the 1st respond,ent no longer had any ben.eficial interest 

in the proper·ty; and 

(iii) Th.at the con·tractu.al term ,granting a tenant a right of first 

r ,efusal contained in the Tenan,cy Agreement of August, 2003 

was superseded by subsequent tenancy agreement of 

January, 2,014 which did not have the said term. 
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Ac!cordin,g to Mr. Kabuka, the 1st respondent was therefore not 

in a position to ,either levy execution for rentals, arrears or otherwise 

interes·t with the appellant·'s oc,cupation of the property which by way 

of injun 1ctive relief. 

Counsel observed that they affidavit evidence on record will 

reveal that th,e contract of sale relating to the property was executed 

on 16th May, 2 1016 and the purchase took possession of the property 

upon payment of the purch.asing price in full on the same date. He 

noted that the affidavit evidence also discloses that a year prior to 

the contract of sale, all th,e appellants were individually notified of 

the change o.f ownership relating to th·e property. 

Mr. Kabuka therefore implored us to uphold the decision of the 

court below where it stated that the·re was no existing tenancy 

relationship betw,een the appellants and the 1st respondent. 

In relation to gro·und two Mr. Kabuka submitted that it is an 

establish,ed principle of int,erlocutory injunctions that for a party to 

succeed, she/he must de:monstrate a clear right to relief sought. He 

referred u .s to a quotation fr·o:m the case of Shell & BP Zambia Ltd 

vs Conidaris & Others4 in which Bar·on DCJ said as follows: 

''A court will n,ot generally grant as interlocutory injunction unless 
the right to the relief is clear." 

It was thus contende,d that the court below properly applied the 

principles relating to it .. 
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The kernel o:f the submission on ground three was that the 

appellant's allegation to the effect that they co.ntinued to pay ren.t to 

the 1st respondent after the sale of the property, is unfounded 

considering the property was sold to the 2nd respondent. 

Mr. Kabuka stressed that following the sale of the property, the 

appellants were advised t·o renegotiate new tenancy agreement with 

the 2nd respondent t,o which they refus,ed. Counsel argued that the 

Collective Cumulative R!ental arrears at the material time stood. at 

K223,000 of which the appellants only deposited K41,000.00 into 

court. C,oun.sel therefore urged us not to interfere into the findings 

of fact ·of the co·urt below as per guidance of the Supreme Court in 

Masauso Zulu vs Avond,ale Housing Project Ltd.1 

As re,gards ground five, Mr. Kabu:ka submitted that it is the duty 

of an .applicant to make .ari undertaking to the court to pay damages 

to the oth,er party which they may suffer in consequence of the 

injunction in the event that the applicant ultimately fails in the main 

action. 

Counsel cite,d the case of Ndov«? vs National Education 

Company of Zambia1 in which the High Court refused to grant an 

interlocutory injunction to an unemployed student plaintiff on. the 

c 1onsideration that he w,ould not be in a position to repay his former 

employers damages in the event that he lost the main action. 

In con,cluding, Mr. Kabuka called upon this court to uphold the 

Ruling of the court below and dismisses the appeal with costs. 
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On behalf of the 2nd r,e.spo·ndent written head of arguments were 

file,d on 19th February, 2018. 

Counsel submitted that the Ruling of the lower court was based 

on proper evaluation of the evidence that was before it. Citing the 

ca.se of Zulu vs Avondale Housing Project Limited2, Counsel 

argued that an appellate ·Court should only reverse findings of fact 

made by a trial court if such findings were either perverse or made in 

the absence of any relevant evidence. 

Counsel .further observed that the grant of an injunction is 

discretionary .and dependent upon the existence of a cause of action 

against a respondent in circumstances where there is an actual or 

threatened invasion of a claim.ant's legal or equitable right. He cited 

the .authors of th,e book titled Commercial Litigation: Pre-Emptive 

Remedies by I. Goldmein, K Wilkinson and M. Kenshaw at page 38. 

She pointed out that the various tenancy agreemen.ts which 

were executed with the 1st respondent all expired befor,e June, 2016 

wh,en the property was sold to the 2nd respondent. 

Counsel further argu,ed that the 1st respondent was not obliged 

to sell the prop 1e.rty to the appellants based on expired tenancy 

agreements and also in light of clause 17 .6 which read as follows: 

''If the Za.ndlo'/id decided to sell this property, it shall be sold on 
the open market) however, t.he tenant may also bid. The landlord 
reserves th,e right to sell to the highest bidder without giving 
reas.ons or entering into undue ,explanations.'' 
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Counsel further argued that the appellants were mere tenan.ts 

at will after th·e expiration of the tenancy ag.reements whose tenancy 
could be determined by either party giving notice.. For this 
proposition, Counsel cited the case ,of Hon.dling Xing Zing B·uilding 
Company Limited vs Zam.capital Enterprises Limited a. 

Counsel t.herefore contended that the learned trial Judge was 
on firm ground to decline the injunction for the reasons that the 
tenancy agreements were expired. 

Counsel for the respondent then tnoved to ground two and 
argued that contrary to the appellants assertion that the 1st 
respondent abrogated the tenancy agreements with impunity, it was 
in fact the appellants who abrogated th·e te.nancy agreements by 
failing to pay· rent on time even before the tenancy agreements 
expired.. Citing the c.ases of American Cynatnide Company vs 
Ehticon Lirnited4 Shell and BP Zainbia Limited vs Conidaris5 

and Preston vs Luck6, Counsel argued that the appellant faile,d in 
the court belo,w to dem,onstrate a clear righ·t to relief or that there was 
a se·rious qu.estio,n to be tried at the trial. 

As regar·ds ground three, Co.unsel adopted her earlier 
subn1issions with respect to ground one, to argue that the app·ellants 
w,ere tenants at will, whose stay was brought to an end when the 1st 
respondent notified them that the property had been sold to the 2nd 
respondent. 
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In gr,ound four it was contende,d by the 2nd respondent that the 

trial Judge was on firm ground when she held that the appellants did 

not come to ,court Vwrith clean hands due to failure to pay rentals. He 

further argued that the appellants' insistence that the subsisting rent 

be paid into c,ourt and be retained by the court until the main matter 

is determin,ed ·was tantamount to the a_ppellants creating conditions 

that are only favourable to thems,elves contrary to the principle 

enunciated in the ·case of Turnkey Properties Limited v Lusaka 

West Development Company. 7 

In respect of ground five it was submitted that the lower court 

was on firm ground when it h ,eld that the appellants did not show 

capacity to pay dam.ages or the purchas,e price in that they defaulted 

on payment of rentals to the 1st resp,ondent. She fervidly argued that 

th,e property was sold to the 2 .nd respondent at US$185,000 and. if the 

app,ellants felt they h ,ad capacity, they should have paid an 

equivalent am·ount into court. 

Counsel called upon this court to therefore dismiss the appeal 

with costs. 

We h .ave examin,ed the recor,d and the issues raised in the 

submissions along with the authorities cited,. for which we are 

indebted to Counsel. The fac·ts for which there is no dispute are that 

the appellants were tenants for the 1st respondent in respect of the 

property ,on Stand F/748/Dl. It is also common ground that all the 

tenancy agreements expired prior to the commencement of the action 
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in the court below. The appellants were also defaulters in paying of 

rent to the 1st respondent. 

The 1st respondent was put under compulsory liquidation with 

leave of court. Th,e subject property was subsequently sold to the 2nc1 

re,spon,d,ent in June 2016. After purchasing the property, the 2nd 

respondent d·emande,d for .rentals from the appellants. The appellants 

thereafter soug.ht the intervention o,f the court for an order of interim 

injunction to restrain the respon,dents from interfering with their 

quiet possession. The issue, h ,ere, is whether the lower Court was, 

under the circumstances, right to exercise its discretion to decline 

granting an interim injun,ction applied by the appellants and for the 

re,asons it did. 

We propose to deal with ground one to four together as they are 

interrelate 1d. The thrust of the submissions on behalf ,of the appellant 

in gro·und one is that the learned trial judge fell into error when she 

held that the applicatio.n for an injunction was misconceived against 

the 1st respondent when there were allegedly subsisting tenancy 

agreements. In the wr:itt,en submissions on behalf of the appellants, 

it w.as stoutly argued ·that pages 121 to 211 of the record of appeal 

contain the written tenancy agre,ements that were executed between 

the appellants and the 1st re.spondent. 

We have examined pages 121 to 211 of the record of appeal 

which inter a.Zia, contains exhibits of tenancy agreements that ·were 

executed between the appellants and the 1st respondent aforesaid. 
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Without delvin,g into the merits ,of the substantive matter our view is 

that it is evide.ntly clear that all of the.m were expired prior to the sale 

of the property to the 2nd respond,ent which was in June 2016. 

According to the learned authors of Megarry and Wade on the Law 

of Real Property at p. 771, in paragraph 17.075, when a tenant 

holds over to property after a tenancy agreement has expired, the 

.relationship becomes that of a tenancy at will which is liable to be 

deter.mined by either party giving notice. We therefore find solidity in 

the couns,el for the 1st respondent's submission that the appellants 

were notified of the termination of the tenancy at will after the 

property was sold to the 2nd respondent. 

There is no dou·bt that order 27 of the High Court Rules grants 

the court discretion wheth,er or .not to grant an injunction. The 

question is wheth,er this discretion was exercised judiciously in the 

circumstanc,es of this case. 

In the case of American Cy,anamid v Ethicon3 Lord Diplo,ck 

observed as follows:-

''The Court no doubt, must be satisfied that the claim is 
not frivolous or vex,atious. In other words, that there is a 
serious question to be trie.d ... unless the material available 
to the Court at the hearing of the application for ,an 

interlocut,ory injunction fails to 1disclose that the Plaintiff 
has any real prospects of succee,ding in his claim ... the 
Court should go on to consider whether the balance of 
convenience lies in favour of 1r,ranting or refusing the 
interlocutory relief that is sought. 



,t 

' • 

JlS 

In our view, the learned trial Judge made the right inquisition 

by following the five-stag,e test established in the American 

Cynami,d3 case namely, 

(i) a serious question to be tried 
(ii) clear rig.ht to relief 
(iii) prospect of success 
{iv) irreparable harm if relief denied; and 
(v) balance of ,c,onvenien,ce or inconvenience. 

In relation to the criteria set above, we find that the learned trial 

Judge correctly came to the conclusion on the evidence before her 

that there was no serious question to be tried with little prospects of 

success in that the appellants were relying on expired tenancy 

agr,e,emen ts. 

We do n ,ot agree with the learned counsel for appellants' 

submission that by considerin,g whether the appellants had a clear 

right to ·relief, th,e t ·rial Judge was effectively determining the matter 

with finality. We are fortified in our position by the observations of 

the Supreme Court in Shell and BP v Cionidari.s and Others.4 

''As to wh,ether the case is a proper one for the grant of an 
interlocutory injunction all the Court usually has to 
co.nsider is wheth,er the case is s·o clear and free from 
obje,ction on equitable grounds tliat it ought to interfere to 
pres,erve property without waiting for the right to be 
.finally established .... '' 
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In light of what we have stated in the preceding paragraphs, 

grounds one to four of the appeal acc,ordingly· fail. 
Ground five questions. whether the learned trial Judge was on 

firm ground to hold that the appellants did nots.how capacity to pay 
damages when the ·they were not giv·en an ·Op·portunity to show such 
capa,city. 

It was the applicant's ducy to satisfy the court. We therefore, 
canno,t fault the trial Judg,e for arriving at the· finding as she did that 
the appellant were financially unsound .. Th.e trial Judge was on firm 
ground and justifie,d in making the fin,ding of financial incapacity 
taking into consideratio,n all the circumstances. of this case. We 
accordingly find that ground five is bereft of merit. 

Having found that all five grounds of app,eal to be destitute of· 
merit., it follows ·that the entire appeal is distniss.ed. 

Co.sts follow the event to be taxed in default of agreem.ent. 

C.F.R. . CHENG~ DEPUTY JUDGE PRESI . .-... 

F.M. CHISHIMBA 
1COURT OF APPEAL JUDGE 

B. . MAJULA 
COURT OF APP·EAL JUD·GE 




