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IN THE COURT OF APPEAL OF ZAMBIA 
HOLDEN AT LUSAKA/NDOLA 

APPEAL NO. 47/2017 

(Civil Jurisdiction) 

BETWEEN: 

MUCHINKA FARM LIMITED 

AND 

APPELLANT 

THE ATTORNEY GENERAL 

A.T. PHIRI 

EVA PHIRI 

1 5 T RESPONDENT 

2ND RESPONDENT 

3RD RESPONDENT 

Coram: Mchenga, DJP, Chishimba and Kondolo, JJA 

On 4th October 2017, 15th November 2017 and 24th 
August 2018 

For the Appellant: E. Chulu, Enias Chulu Legal Practitioners 
For the 1 st Respondent: F. Chidakwa, Assistant Senior State 

Advocate, Attorney Generals Chambers Advocate 
Ministry of Justice 

For the 2nd and 3rd Respondents: E.I. Banda Senior Legal 

Aid Counsel, Legal Aid Board 

JUDGMENT 

Mchenga, DJP, delivered t h e j udgment o f the cour t. 

Cases r e ferre d t o: 

1.Stanley Mwambazi v Morester Farms [1977] Z.R. 108 

2.Nahar Investment Limited V. Grindlays Bank 

International (Z) Limited [1984] Z.R. 8 

--
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3.John Sangwa and Simeza, Sangwa & Associates v 

Hotellier Limited and Ody's Works Limited 

SCZ/8/402/2012 

4. Access Bank (Zambia) Limited v Group Five/Zcon 

Business Park Joint Venture (Suing as a Firm.) , 

Supreme Court Appeal No. 76 of 2014 

5. Henry Kapoko v The People 2016/CC/23 

Legislation refer r ed to : 

1. The Constitution of Zambia, Chapter 1 of the Laws 

of Zambia 

2.The High Court Act, Chapter 27 of the Laws of Zambia 

3.The Court of Appeal Act, No. 7 of 2016 

4.The Court of Appeal Rules, Statutory Instrument No. 

65 of 2016 

This is an appeal against the High Court's decis i on 

declining to grant the appe l lant leave to file a notice 

of appeal to the Court of Appeal, out o f time. 

The circumstances surrounding the appeal are t hat on 28 th 

July 2005, the appellant took out a writ, seeki ng, inter 

alia, declarations that Commissioner of Lands' re-ent ry 

of Lo t No . 3690/M Ndola and the subsequent issue of title 

to t .hat property, to the 2 nd and 3rct respondent .s, was nu l l 
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and void. On g th May 2008, the 2 nct and 3 rct respondent's 

advocates filed into court , a request to set the action 

down for trial. 

The trial judge set 13th January 2014, as the trial date . 

On that day, neither the appellant's representatives nor 

their advocate s, turned up. The respondents and their 

advocates attended and the trial judge d i smissed the 

action for want of prosecution, following an application 

by one of the respondent's advocate. He noted that most 

adjournments previously, were due to the non-at tendance 

of the appellant's representatives and their advocates. 

The appellant applied for the review of the order 

dismissing the action for want of prosecution and on 2Qt h 

March 2015, the tria l judge del ivered his rul i ng. He 

declined to review h i s dec i sion. The ruling was delive red 

in the presence of the appellant's counse l. 

A year and seven months later , on ll t May 2016, t h · 

appe llant's new advocates, applied for leave to file a 
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notice appealing against the dismissal of the case for 

want of prosecut i on, out of time. The applicat ion was 

heard and the trial judge declined to grant the leave. 

While accepting t hat matters should be det,ermined or1 

their merits, he declined to enlarge time for filing the 

no t ice of appeal after finding that sufficient reason 

had not been advanced for the delay, given tha t the 

ruling declining to review his decision, was de live red 

in the presence of the appellant's advocates, a t the 

time. 

Two grounds have been advanced in support o f the appea l . 

They can be summarized as follows; in the absence o f 

improper conduct on the part of the advocates retained 

by the appellant, the failure to file the notice of 

appeal on time, cannot be taken to be an i ndicat i on that 

they had slept on their rights. In addition, given the 

nature of the appellant's claim, the case should hav e 

been determined on its merits and not dismissed on a 

techn i cality. 
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Subrni tting on behal f of appe l lant, Mr. Chulu r eferred · o 

the case of Stanley Mwambazi v Morester Faz:1us 1 and argued 

that since the delay in applying for leave to appeal out 

of time was not unreasonable and there was no improper 

conduct on the part of the appellant, t h e applicat ion 

should have been allowed. He a l so submitted that the 

case of Nahar Investment Limited v. Grindlays Bank 

International (Z) Limited2 , which the trial judge relied 

on to dismiss the appl i cation , is not app l icable to this 

case because the circumstances a r e d i fferent. In that 

case, the application was only filed a fter the respondent 

had applied to have the matter dismissed, no applicat i or1 

to dismi ss the mat t er was f iled in this case before the 

application was made. 

He ended his submission on the point, by u r g i ng us t o 

take the approach taken by the Supreme Court in the case 

of John s .angwa and. Simeza, Sangwa & Associates v 

Hotellier Limited and Ody' s Works Limi ted3
• Mr. Chulu 

submit t ed t h at the appel l ant shou l d have been a ll owed to 

fi le his notice and ordered to pay costs. 
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Mr. Chulu also referred to Article 118 (2) (a) of the 

Constitution and submitted t h at the de l ay in filing ·~l1e 

not i ce was a procedural t ,echnical i t y that shou l d no ·t - -

encumber t he appel l ant because t h e respondents we re n o t 

in any wa y pre j udiced by the de l ay. The appe llant shoul d 

have been allowed to file t h e notice to enable the i r 

grievance to be d e t ermined on its merits . 

In response, Maj o r Chidakwa s ubmitted tha t the tria l 

judge ar r ived at the correct de c i s i on, havi ng recogn i sed 

the need to have cases determine d on the merits a nd at 

the same time ensure that lit igati on comes to an end , 

time ly . In response to Mr. Chu lu's s ubmi ssion on Article 

118 (2) (e) of the Constitution, Majo r Ch i dakwa referred 

to the case of Access Bank (Zambia) Limited v Group 

Five/Zcon Business Park Joint Venture (Suing as a Firm) 4 

and submitted that litigants must comply with rules o f 

p rocedure when t he y appear be f o r e courts. In t his case, 

the appel l ant fa i led to d o so. 



' 
-J7-

Responding, on behalf of the 2 nct and 3rct respondents, Ms. 

Banda submitted tha t the trial judge was on firm ground 

when he found that a delay of 1 year and 7 months was 

inordinate . In response to Mr. Chulu' s submission or1 

Article 118 (2) (e) of the Constitution 1 Ms. Banda 

re ferred to the case of Henry Kapoko v The People5 and 

submitted tha t the provision was not intended to do away 

wi th rules of procedure. 

In reply, Mr. Chulu argued t hat t h e case of Henry Kapoko 

v The People5 enjoins the court not t o pay undue regard 

t o techn icalit ie s that obs t ruc t the course of jus t ice . 

He submit ted that although t here was a delay in fil i ng 

the application for leave to appeal out of time, the 

respondents have not demonstrated that they wil l be 

prejudiced if leave is granted to fi le it. 

We will deal wi th the arguments in support of both g r ounds 

of appeal together as they are i nter-related. The fi rst 

issue we will deal with is Mr. Chulu's submi ssions on the 

import of Article 118(2) (e) of the Constitution. 
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In the c a s e o f Henry Kapoko v The People5 , a case in which 

t h e i mport o f Article 118(2) (e) of the Constitution was 

considere d , Mu n alu la JC , d e l ivering t h e j udgme nt of the 

Con s t i t u t iona l Co u rt, said t h e fo l l owing a t p age J30 : 

"The Article's benefici al val ue is achieved well i f it 

is applied in an eclectic fashion depending on the nature 

of the r ule before i t.. Each court wil l ne.ed to determi ne 

whether .in the peculiar circwnstances of the parti cular 

case, what is in issue is a technicality and if so whether 

compli ance with it wi ll hinder the determination of a 

matter in a just manner'' 

At page J33 of the same judgment , she went on t o say the 

f o l lowin g : 

''whi le the facts and 1aw in each case will vary the 

pri nciple laid out by this Court on the meaning and 

application of Artic1e 118(2) (e) remains constant. The 

courts word is clear. Artic1e 118(2) (e) is not intended 

to do away with existi ng principl es, 

procedures, even where the same 

intended to avoid a It • is 

laws and 

constitute 

situation technicaliti es . 

where manife st injustice would be done pay • payi ng 

un j ustif iable regard to a technical ity" 

From t h e s e ext racts , clea r tha t the p r o v i s ion was it • 
l S 

no t intend ed t o d o a way wi t h e xi s ting p r inciples, laws 

or r ul e s of pro c e dure . Depending on the circumstan ces , 
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courts a r e urged to be f l exible in cases where s t r i c t 

compliance with ru l es of procedure may lead to injust i ce. 

This was the case i n John Sangwa and Simeza, Sangwa & 

Associates v Hotellier Limited and Ody' s Works Limited3
, 

where the appl i cat i on was made a f ew days out o f time. 

In this case, the applicat i on was made 1 year 7 months 

la t e, bu t we wil l get back t o this i n a momen t . 

Coming t o Mr. Chu l u's submission that the case o f Nahar 

Investment Limited V Grindlays Bank International 

(Zambia) Li.mi ted2 was not app l icab l e t o t .his case, wr1ile 

we agree that t he f acts of that case are n ot on al l f ours 

wi th th i s cas e , we f i nd that tha t is of no cons e quenc e. 

This is because wha t the trial judge dre w f rom the cas e , 

was t he Supreme Court's pronouncement on ino r d i nate 

de l ays. I n that case, page 82, Ngulube CJ, de livering t he 

j udgment of the court , had t h e f o l lowi ng to say: 

"Indeed, as a general rule, appellants who sit back until 

there is an application to dismiss their appeal, .before 

making their own frantic application for an extension, 

do so at their ow.n peril. If the de.lay has been 

inordinate or if in the circumstances of and individual 

case, i.t appears that the delay appeal has resulted in 

the respondent being unfairly prejudiced 
. 
in the 
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enjoyment of any judgment in h i s favour, or in any other 

manner, the dilatory appel l ant can expect the appeal t o 

be d i smissed for want of prosecution , notwi thstandi ng 

that he has a valid and other wise perfectly acceptable 

explanation. ' ' 

It was t h e Supreme Courts p osi t i on that where the r e has 

b een ino r d ina t e delay tha t ma y h ave caused p r e j ud ice to 

othe r part i e s, a n appl ication f o r e x t e nsion of time may 

be declined . As we hav e just stated , the trial j udge was 

entitled t o take t hi s prin c iple into account . 

Mr . Chulu al so r efe r r ed t o the ca s e o f Stanley Mwambazi 

v Morester Farms Limited1 . In that case, Ga r dner JS, at: 

page 10 9, obse r ved a s f ol l ows : 

"Where a party is in default he may be ordered to pay 

costs, but it is not i n the i nterests of justice to deny 

him the r i ght to have his case heard. I would emphas i se 

that for this favourab l e treatment to be afforded to t he 

applicant there must be no unreasonable delay, no 

malafides and no improper conduct of the action on the 

part of the applicant . No such considerations apply in 

this case." 

Our unde rs tandi ng of t his case i s t ha t a par t y in defau l t , 

can be a l lowed t o pay co s ts, where there is defaul t but 

no rnalafides o r un r e asonable de l a y. Howe ver , where t here 
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are no malafides but there is unreasonable delay, rel i ance 

cannot be placed on the principle set out in this case. 

As we see it, the ' issue is whether the 1 year 7 months 

delay to file the application for leave to appeal out of 

time was inordinate. The issue must be understood • 
lil 

context. The writ in this case was taken out in 200 5 and 

by 2013, which is 8 years later, trial had not commenced. 

The delay in the trial commencing was due to adjournmen,ts, 

mostly at the instance of the appe ll ant. Fur the r, ·the 

dismissal of the application to review, which should have 

triggered the application for leave to appeal out of t i me, 

was made in the presence of the appellant's advocates. 

First of all, the fact that the appellant's advocate at 

the time were different, is in our view immaterial. Even 

if they had retained counsel, it was thei r duty to follow 

up on progress on the case. No plausible explanat i on has 

been rendered as to why it took such a long period of t i me 

before any action was taken. The ir failure to react until 
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after a year and 7 months is indicative that they had gone 

to s l eep. 

We find that the trial judge cannot be faulted for find i ng 

that the wait of 1 year and 7 months was inordinate. It 

is also our view that when considering the interests o f 

justice, one mus t no t only l ook at giving adequate 

opportunity to the claimant to present his/her case; the 

defendant's interests must also be considered because the 

defendant is equal ly entitled to having any claims agains t 

them made in good time. In this case, the 2 nd and 3:rct 

respondents have been waiting since 2005 for the appe l lant 

to present the case aga i nst them. 

We find that the trial j udge did not pay undue rega r d to 

technicalities, when in the absence of any plausible 

explanation he declined an attempt to revive a case afte r 

a period of 1 year and 7 months. The decision cannot be 

described as being a '' technicality'' in breach of Article 

118(2) (e) of the Constitution. 
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In the face of the delay , that was rightly found t o be 

i nordinate, we f i nd t h at the t rial judge rightly decl ined 

to gran·t the appellan t leav e to f i l e their not i ce c) f 

appeal out of time . We find no me r it i n the appeal a nd we 

dismiss i t with costs. 

C.F.R M 
DEPUTY JUDGE 
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F.M. Chishimba 
COURT OF APPEAL JUDGE 
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M.M. Kondolo SC 
COURT OF APPEAL JUDGE 


