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Legislation referred to : 

1. The Penal C,ode, Chapter 87 of the Laws of Zambia 

The a ·ppellant, app,eared before the High Court or1 c1r1 

informat ion containing one count of the offence of murde r 

co.ntrary to section 2 ·00 of the Penal Code. The particula_rs 

of the offence alleged that on 26~h May 2016 , she murdered 
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Akakanda Lubinda Litebele, who was her husband . She denied 

the charge and the matter proceeded to trial . 

Accor·ding to the prosecuti ,on evidence , on 24th May 2016, 

around 23 : 00 hours, the appellant's husband and his brothE_r , 

Lipimile Litebele, left Times Caf~ at Lusaka's Arcades Mall, 

heading home . On their way, they passed through Chez Ntemba 

Night Club in Kabulonga , where they met the appellant, as 

they had earlier agreed. After a short interaction with her, 

the two brothers drove off to Woodlands , where they lived. 

When they got home, they sat in the sitting room for a whiJ_ e . 

After midnight, around 01: 30 hours (or1 25th May 20,16), 

Lipimile Litebele retired to bed. He left his brother in tl1e 

sitting room, but not long thereafter , he heard him sc r eam , 

he also heard three or four gunshots. He got up and as he 

rushed out of the bedroom, he met the appellant who we.ls 

carrying a gun . She told him that she had shot his brothe r 

and would shoot him as wel l . They wrestled over the gun and 

ended up in the kitchen, where he disarmed her. Upon notic in g 
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th.at his brother was dead, he rushed to Woodl ands Policr~ 

Station where he reported the matter. 

A po.stm,ortem was subsequently conducted on the body o f 

Akakanda Lubinda Litebele by Dr. Maswahu, a forensic 

pathologist. He found the cause of death to be hemorrhagic 

shock as a result of gunshot injuries. He found that he was 

shot 3 times at point blank range. Two of the shots hit t1im 

in the chest ( from the front), while the third hit him ir1 

the ba,ck. 

In her defence, the appellant told the court that on 24ch May 

2016, after knocking off from work, she informed her husband 

that she was going to join friends for a drink a t O'hagan's 

Pub in Woodlands; he did not disapprove of it. That evening, 

she took alcoholic drinks from various places and through 

SM,Ss, she continua.lly updated him of her whereabouts. At 

some point, she informed him that they had moved to Che z 

Ntemba Night Club and in turn, he informed her tha t he wou l d 

join her there. 
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He joined her at about 23:00 hours, but he did not stay long. 

He left and sent her an SMS informing her that she had to 

find her own way home. Thereafter, he sent her a number o f 

SMSs that were in bad taste. One of them informed her t h al 

he would call her father. She sent him an SMS advising him 

not to do so, but not long thereafter, she received a phon~ 

call from her mother advising her to go home. She followed 

her mother's advice and went home. 

When she got home, she found her husband lying on a couch 

in the sitting room. He had also placed a gun on the tab l e . 

She said she was apprehensive because he had a history of 

being violent. When she saw him go for the gun, she went fo 

it as well and they ended up struggling for it . As tt1ey 

struggled, she heard a gunshot, the gun had discharged and 

shot him accidentally. She then saw him put his hand on the 

chest and start to advance towards her. 

He charged at her and they ended up struggling for the g11n 

• again. She was • 
in fear and • 

lTI the confusion, the g11n 



J6 

discharged again. She said she did not intentionally pulJ_ 

the trigger. Her husband fell to the floor and she rushed 

to inform his brother. She denied planning to kill him or 

threatening to shoot his brother. The brother attempted to 

disarm he .r and they ·e.nded up I 

in a struggle because she 

refused to .hand over the gun t ,o him. It was because she 

feared that he would shoot her and she only handed over tt1e 

gun to him when she heard her son crying . 

The appellant's parents also gave evidence of the call they 

received from their son-in- law and the call made by the 

appellant after the shooting . 

The trial judge found that it was not in dispute that thE 

appellant shot her husband in the early hours of 25th May 

2016 and that he died as a result of gunshot injuries that 

he suffered. She considered whether the appellant was 

provoked by any of the SMS's her husband sent her or the 

phone call he made to her father, she found that there was 

nothing wrongful with the call and that no reasonable person 
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would be unsettled by the pos .s .ibili ty of being expos e cj 

through such a call. Consequently, she found that the defence 

of provocation was not available to her. 

The tr i al judge also consider,ed whether the defence o f 

intoxication was available to the appel l ant. Though there 

was evidence that she had been drinking from 18:00 hours up 

to 01:00 hours the following morning, she found that t t1ere 

was no evidence of how much alcohol she had taken or that 

she became incapacitated as a resu l t of the drink i ng . The 

trial judge noted that there was evidence that the appel l a nt 

was able to respond to her husband's SMSs, communicate wi·th 

her mother , call the maid, check on the baby and so on. As 

a result, she concluded that the appellant knew what she was 

doing and the defence of intoxication was not availabl e to 

her. 

The trial j udge also .ruled out the possibility that ·th e 

appellant acted in se l f-defence when she shot her husband . 

She no t ed that there was no evi dence of any disturbance • 
lil 
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the room where the body was found and this ruled out the 

possibility that there was a threat of being shot, which was 

followed by a struggle that resulted in the shooting. She 

accepted the pathologist's evidence that the appellant's 

husband was shot when he was in motion. 

Having rejected the appellant's version of what happened in 

the house before the shooting, the trial judge found tt1at 

she intentionally shot her husband three times and that she 

,had malice aforethought when she shot hi.m. She found tr1e 

app,ellant guilty of com:mi tting the offence of murder, 

without ext,enuating ci.rcumstances and imposed tl1e deat~:r1 

penalty. 

The appeal has raised three points of law. The first , • l S 

that the trial judge wrongly placed the burden of proving 

the defences of self-defence, intoxication and provocatior1, 

on the appellant. The second, is that the trial judge should 

have found that the defences of accident, provocation, se l f ­

defence and intoxication were avai l able to the appellant. 
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The third, which is an alternative argument to the first and 

second, is that following the appellant's conviction, tt1e 

trial judge should not have imposed the death penalty because 

there were extenuating circumstances anchored on the fa iled 

defences of provocation and intoxication. 

Before we deal with these issues, we will address Mr. Ngoma ' s 

submissions that the trial judge should not have placed ar1y 

reliance on the appellant's parents' testimony because it 

was hearsay and that the trial judge made findings that were 

specu.lat .ive . 

Mr. Ngoma's submitted that the trial judge erred when she 

relied on the testimony of the appellant's parents because 

it was hearsay. Mr. Masempela's response was that it was not 

hearsay. 

We agree with Mr. Masempela's observation that the testimony 

of the appellant's parents was not hearsay evidence ' lTI SC) 

far as the duo told the court what their daughter told them. 
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Scrutiny of the judgment actua l ly c onfirms that the trial 

j udge c onsidered their tes t i mony in tha t context . Further , 

other than finding t h at she made the call s , the trial judge 

did n o t rely on what her p aren ts s aid the a ppellant told 

them in the phone c al l s . 

. As rega rds Mr . Ngorna ' s su·brniss .ion that the trial judge 's 

finding tha t there was no stru ggle between the appellant arid 

her husband beca use the items on the t able d i d n o t fall ; the 

couch did not move ; and t h e ti l es bo r e no s cratch marks , 

be i ng speculative , in the case of Bwanausi v The People1 , it 

wa s held , inter alia, that : 

''Where a ,c ,onc1usion i s based purel·y on inference that 

infer e n ,ce :may be drawn on.ly if it is the only reasonable 

infer ence on th·e evidence; an examination of alter natives 

an,d a considerati,on ,of whethe r they or any of them may be 

sa.i ,d to be reasonably possible c .annot be condemned as 

speculation." 

It is common caus e that the ca s e against the appellant was 

anchored on circumstant ia l evidence b ecaus e there was no ey~ 

witness to the shooting . Ex amination of the judgmen t in t he 

cour t b e low , indica t e s tha t the r e was a conf lict between th~ 
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prosecution and defence witnesses, on the circumstances 

surroun,ding the . shooting . Tc) • arr.i ve at what 

happened , the trial judge was entitled ·to consider tr1E~ 

veracity of the test i mony of each of the witnesses on the 

basis of the other evidence before her. We find that suc h 

consid,erat .ion and the conclusio.ns she arrived at, 

thereafter ., cannot be labelled and condemned as being 

sp,ecula ti ve . 

Reverting to the legal issues raised by the appeal, Mr. Ngoma 

submitted that the trial judge wrongly placed the burden of 

proving the possible defences on the appellant. He referred 

to the cases ·of The People v Austin Chisangu Liato2 and The 

People v Robert 'Phiri. and Tenson Siagutu3 , and submitted tha,·t 

in criminal cases, the burden of p roof, on al l issues , rests 

on the prosecution. They must be proved beyond all reasonable 

doubt. He also submitted that even in the case of defences 

avai l able to an accused person, the b urden still rests on 

the prosecution to negative them, it is never the duty of 

an accused person to prove t hem. 
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I .n respo ns e , Mr . Ma sempe l .a r efe r r -e d to the c as e of Mwewa 

Murono v The People4 a n d submi t t ed t h at wr1il e the b u r de r1 o :f 

proof lies o n t he p r o s ecut ion , the bu r den o f a d d u cin g 

e vi d en ce " l D support o f any defe nce , r es ts on the accu s ecj 

pe r son. 

In the c ase -o f :Kalaluka Muscle v The People5 , c omrne n tir1 g or1 

the o nus once a de f en c e has b een r ais e d , Bl agde n JA , at page 

214 , obse r v e d as follows: 

"there is no onu.s on an accused person to prove or establish 

any of these defences. The -onus remains on the prosecution 

throughout t -o prove the accused's guilt as charged beyond 

reasonable doubt .; and it i .s for the p .r ·osecution to negative 

these defences when they arise. 

But n .atura.lly there is no onus on the prosecuti.on to 

negative something that i.s not there .. 'The defence must be 

raised. .......... ..... " What is essential is that there should be 

pro-duced, either f ram as much of the accused' s evidence as 

is acceptable, or .from the evidence of other w.i. tnesses, or 

from a reasonab.1e c -ombinat.ion of both, a credible narrative 

of -events disclosing material that sugge.sted provoca.tion in 

.law. If no such narrative is obtainable from the evidence, 

the j ury cannot be invited to construct one." 

Ordina.rily, these special defences are specifically raised 

by or on beha.lf of the accused. But a defence may ari.se by 
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itself as a result of the evidence adduced be£ore the court . 

In either event it becomes an issue which the court must 

decide and the burden of proof in regard to i t is upon the 

p ·rosecut.ion to satisfy the court beyond reasonable doubt 

that the defence so raised cannot be maintai ned .'' 

Fttrther, in the case ,of Tembo v The People6 , commenting on 

wl1en a court can ·consider the availability of a clefence ., 

,Baron JP 1 at page 290 , observed as fol l ows; 

1,To constitute ' evidence fit to be left to a jury' for: 

the purposes of section 13 (4} there must be evidence t hat 

the accused pers.on I s capacities Itlay have been affeeted to 
. 

the extent that he may not have been able to form the 

necessary intent , onl.y if the evidence goes as far as this 

goes the qnestion w.nether the accused did in fact have 

the i ntent fal.l to be cons'idered, and it is then for the 

prosecution to negative the possibility that he may not 

have had such intent . ,, 

I n the case of Sheldrake v DPP7 , Lord Bingham had l:h e 

fol l owing to say on the evidential burden in r elation to 

d e f ences in criminal cases : 

"'an evidenti al burden is not a . burden of proof. It is the 

bu·rden of raising r on the evidenc~ in the case, an issue 

as to the matter i .n question f i_t for consideration by the 

tribunal of :fact . If the issue is properly raised , i .t is 

for the prosecutor to prove beyond all reasonable doubt , 
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that ground f o 1c exoneration d,oes not av a i l. to the 

defendant" 

It follo;ws, that ·the prosecution" s duty to negative a defen c e 

only arises , in cases Where evidence suggesting that t .he_ 

defence may be available t o an accused person, has beer1 led. 

Such evidenc·e does not need to prove the defence. All i L 

n e eds to d·o, is ·to simply r a ise t he possibility of Lh c; 

defence p ·eing avai l ab l e . We will now consider whether the 

evidence before the t rial judge cou ld have established any 

of the defences. 

The first defence that Mr. Ngoma submitted on was the defence 

of intoxication. He argued that there was misdirecti6n w}1en 

the trial judge found that t h e defence cf i ntoxication was 

not a vailable t o t he appellant because she did not 1 ead 

e11i dence of the extent to which she was d .run .k . 

In resp0nse, Mr . Masempela referred to ·tb.e case of John 

Lubhozha v The People8 ahd submi tted tha·t i n ·that_ ·c ase , 

composure and alertness, led the court to conclude that the 

defence of i ii.toxication was not available. Having cons idered 
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the conduct of t he a ppel l a n t t ha t evening, the trial j u d g e 

right l y rej e c ted the d e f e nce o f intox i cation. 

The defenc e o f i nt ox i cation, i s se t ou t i n section 13 of the 

Penal Code. It provi d es t hat: 

"(1) Save as provided in this section, intoxication shall 

not constitute a defence to any criminal charge. 

(2) Intoxication shall be a defenc,e to any criminal cha.rge 

if, by reason there.of, the pers,on charged at the time of the 

act or o,mission ,complai ned of did not know that such act or 

omission was wrong ,or d .id not know what he was doing and--

(a) the state ·Of intoxication w,as caused without his 

consent by the malicious or negl.i.gent act of another 

person; or 

(b) the per,son charged was by .t~eason of intoxication 

insane, temporarily or otherwi,se, at the time of such 

act or omission. 

:(3) Where the defence under subsection (2) l.S established, 

then in a case fall.ing under paragraph (a) thereof the 

accused person sha11 be discharged, and in a case falling 

under paragraph (b) the provisions of section one hundred 

and si.x:.ty-seve.n of the Criminal. Procedure Code relating to 

insanity shall apply. 

(4) Intoxicati,on shall be taken into account for the purpose 

of determining whethe.r the person charged had formed any 

intention, specific or otherwise, in the absence of which 

he would not be guilty of the offence. 

(5) For the purposes of th i s section , "intoxication" shall 

be deemed to inclu,de a state produce,d by narcotics or drugs." 
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In the case of Katundu v The People9 , del i vering the judgmer1t 

of the Court of Appeal , Blagden CJ, at page 235 , stated tl1at:. 

for the defence of intoxication to succeed, the court mu s t 

be satisfied of two negatives : 

(1) that the accused was not so affected by intoxication that 

he did not know what he was doing or that he did not know 

it was wrong to do it ...... ...... ...... , ( 2) that the a c cuse d wa s 

not so affected by intoxication that he was incapable o f 

forming any inte ntion necessary to commit the offence ......... 

He went on to say that if the cour t is not satisfied o f both 

these negatives , then the defe nce of i n toxication fails . 

Further, in the case of Simutenda v The People1 0 , it was 

held , inter alia, that: 

"Evidence of drinking , e ven heavy drinking . 
is no t 

sufficient for intoxication to provide a defe nce under 

section 13 (4) of the Penal Code ; the· evide nce as a whole, 

including that of intoxication , must b e such as to leave 

the court in doubt as to whether the accused actually had 

the nece ssary intent, namely in this case the intent to 

kill or t o do grievous harm. " 
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Ir.1 th i s case, the trial judge conclud,ed tha·t the de f ence of 

i.r1 Loxication was not ava i lable to the appellant I tho11gh 

there was evidence that she had been drinking from 18 : 00 

hours up to 01 : 00 hours the .following morning. ~'his 
. 

J .. s 

because there was 110 evidence that she became incapaeita ted 

as a r esul t of tl1e dri,n king, so as not to know wl1a·t sr,1 e was 

doing . There was evidence before her that the appellant wa .s 

able to respond to her l1usband' s SMSs l corntnun i cate wi.th her 

mo t her, c a ll t he m,a i.d , check on t he baby and so on . 

Havi.ng consid·ered the conduct of the appellant that nig ht, 

we find that the trial judge rightly found t hat the defence 

of intoxicat i on w·as not available t o the appellant . Z\s was 

he l d in the cases of Simutenda v The Peopl.e10 and John 

Lubhozha v The l?eop1e8 , th,e defence of intoxication cannot 

me rely b e anc hored on. evidence that the appellant had b een 

drinking the whole day. The evidence should have shown thal 

she was too drunk that she did not know what she was do i ng 

or that what she was doing was wrong and could no·t l1ave 

formed the inte nt ion to kill her husband. 
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Coming to the defence of self-defence, Mr. Ngoma refe rred 

to section 17 of the Penal Code and the case of The People 

v Pelete Banda11 and submitted that the appellant's conduct 

should have been judged on the basis of the conduct of a 

drunk person of her class. The trial judge did not do so. 

He then r ,eferre·d to the case of Ro:semary ·Chibwe v Austin 

Chibwe12 and su.bmitt,ed that the finding that there was r10 

struggle in the seating room shou l d be set aside because it 

was specu l ative and not supported by the evidence. 

Mr. Ma.sernpe l a referred to the case O·f Mudewa v The People13 

and submitted that the appellant failed to lay evidence to 

successfully the defence of self-defence. ·rhe 

appellant did not meet the objective test of how a reasonabl e 

person wou l d have reacted to the situation she found herse l f 

in. She used excessive force and the threat to her husband's 

bra t .her shows that she actually had malice aforethought. On 

the duty on the prosecution to negative the defence o f s elf-
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defence , he submitted tha t it was negatived and the trial 

judge did not come to conclus ions that were speculative. 

The d e fence of s elf- defe n ce , is set out in sect~on 17 of the 

Penal Code. It reads as f o l lows: 

''Subj,ect to any other provi sions ,of this Code or any other 

law for the time being in force , a person shal.l not be 

criminally responsible for t he use. of force in repelling an 

unlawful attack upon his person or pre>perty, or the person_ 

or property of any other per.son, if the means he uses and 

the degree 0£ force he employs in doing so are no more than 

is neces~ary in the circ::umstances to :repel the unlawful. 

attack.'' 

In the case of The People v Pe1ete Bandaa..1 , it wa s held t .haL 

a n act of self- defence cGne;ists of an at t ack by the acc11sed 

person , who, on reasonable grou·nds, believes, that s 'h e was 

i n i rnmi nen t danger of death or seri o us hodi l y harm. 1n 

addition, the force used in tha t attack should be no rnorc 

tha n 
. 
lS necess .ary to repel the threat she f a c·es ; see t he 

case of Mu1enga ·v The People14 . In t.h e cas e of R v Bird15 " it 

was held that in determining whe ther it was neces s ary to use 

force o .r whether the force that wa s used wa s r easonable, the 
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court will consider w·hether th.e accused person had t.h e 

opportunity to retreat . 

We find that the trial judge was correc't when she foul)d Lha.L 

the defence of self defence was not available to t he 

appellant. She fou nd th.at contrary to the appellant ' s cla i m, 

t here was no evidence of any struggle in the living r oom. 

That discredite.d the claim that the appellant and her husband 

struggled for the g u n . 

As earlieE indicate·d, the appellant was the only eye wi tne ss 

to the shooting and her evidence was that she found t hat her 

husband had placed a gun Gn the table. When she saw him 

attempt to pick it, she decided to pick it as well. They 

ended up struggling for it and it discharged accidentally , 

fatally woundi·ng him. The trial j ttdge did not find thi s 

ex_pl.anation to be. c redible . 

In the l .ight of the pathologist's fin,ding that of the 3 

gun.shot wounds Akakanda Lubinda Litebele suffered , one was 
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i n the back, we find that the trial judge cannot be faul ted 

for not accepting the appellant's expl anation . It • 
lS 

inconceivabl e that he wou l d have been shot in the back l r 

her husband was attacki ng her, The forens i c evidence poinls 

at the fact that he had his back to her when one of the shols 

was fired . 

As regards tl1e defen.ce of provo,cation, Mr . Ngoma refe rre d 

to the case of Rosalyn Thandiwe Zulu v The People1 6 and 

submitted that in the face of evidence that he.r husband had 

previously acted violently towards her , the cow:·t should 

have considered how a reasonable person, in her situation, 

would have reacted. Had she done so, the trial judge would 

have found that the appel l ant was justified in believing 

that he was going to attack her and draw the gun . Inste ad 

of taking that appro,ach , the ·trial judge speculated and r t1led 

out t11e :defence. Be outlined observatio.ns by the t ria l j udg e 

that he considere·d specula·ti,re . There was a l sG misdirectj_on 

when the tria.l judg·e relied on the evi dence given by the 
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appell a nt's parents in as :se .ss .i n ,g the appe l lar1t ' s cond11.c: J 

because it wa s h earsay eviden ce. 

On the defence o f provo cation , Mr . Masempela submit t ed that 

the app ellant f a i l ed to mee t the tes t to s u ccessfully se·t 

up that de f e n ce as set out i n the case of The People v Pelete 

Banda1 1
; the act o f p r ovo,c .ation and loss of self- cor1trc) l . 

She did not at t ack h er hus band i mmediately after the 

offensive SMS wa s sent and s h e had time to cool off. Finall.y, 

he submitted that t h e defence of acc i de n t i s not avai l able 

i n the face of evide nce that the a ppellant d e libera·te l y 

pul l ed the trigge r. 

Section 206 of th-e Penal ,code, defines p r ovocation , as 

foll ows: 

(l) T.he term 11provoc.ation 11 means and includes , except as 

herei nafter stated, any wrongful act or ~nsult of such a 

nature as t o be likely, when done o .r offered to an ,ordinary 

pe.rson ,, or i n the presence -of an ordinary person to another 

person who .is u nder his immediat,e care, or to whom he 

stands in a conjug.al, parental, fil .ia1, or fraternal 

relat.i -on, or i n the relati -on of master or servant, to 

deprive him of the p ower of sel f - control and to induce h .im 
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to assau1 t the person by whom the act or insult is done 

or offered. For the purposes of this secti on, "an ordinary 

person " shal.l mean an ordinary person of the communi ty to 

wh.ich the accused belo,ngs. 

(2) Whe n such an act or i nsult is done or offered by on.e 

person t ,o another, or in the presence of another to a 

person who .i s under th,e immediate care of that other, or· 

to whom t h e l.atte.r sta.nds in any such relation as 

afores.aid, former 
.. 
1.S said to give the latter 

provocation for an assault. 

( .3) A lawful act is n ,ot provocation to any person for an 

ass.ault . 

·.(4) An act which a person d ,oes in consequence of 

inci·tement given by anoth,er person in order to induce him 

to do the act and thereby to fur nish an excuse for 

committing an assault .is not provoc,ati on to that other 

person for an assault. 

(5 ) An arr,est which • 
1.S unl.awful. 

.• 
1.S not necessaril.y 

provocation for an .assault , but it may be evidence of 

provocat.ion to a :person who knows of the il.legali ty. 

In the c ase of Simutenda v The People10 , it was h e l d tr1at t r1e 

defence of p r o v ocat i o n consi s ts o f three main elements ; the 

act of provocation , the los s o f self- c ontrol both actual and 

r ,e a ,s o n ab le , a n d retal iation that i s p r o p orti onat e to tr1e 

provo cation. These thre e el eme nts must all b e p re s en t for 

one t o succes s fully r ais e the ,defenc e . Th e d e fenc e wil l r1cJt 

b e rul ed out merel y because the p rovocat i ve conduct has 
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ext,ende,d over a period of time or there was a delayeci 

reacti ,or1 to .it; see R v Ahluw.alia17 . 

Th e appellant ·' s eviden,ce was that when she got home, she 

found that her husband had p l aced a gun on the table. They 

ended up struggling for it and it discharged accidenta l ly. 

From this evidence, it is clear that the shooting was n o t 

triggered by the SMSs sent by her husband or the phone ca J_l 

he made to her parents. We agree with the trial judge's 

finding that the defence of provocation was not availab le 

to the appellant because her evidence was that the firearm 

accidentally discharged as they struggled for it . 

Com.ing to the ,defence of ac,cident, Mr. Ngoma submitted tr1a t 

the state failed to negate the defence of accident by leading 

evidence establishing that it was intentional. It was wrong 

for the trial judge to find that the appellant intentionally 

pulled the trigger and he referred to Section 9 of the Penal 

Code, urging us to find that the killing was acc i dental. 
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The defe nce of accident, is set out in section 9 of the Penal 

Code. It provides as f ollows : 

" ( 1) Subject to the express • • prov.1 siens of this Cod,e 

relating t ·o negl.igent acts and omissions, a person is not 

criminally res,ponsible for an act or omissi on which occurs 

independently of the exerc;i.se of hi·s wil..l, or for an event 

which occurs by accident. 

(2) Unless the intention to cause a particular result is 

expressly declared to be an element of tne offence 

const.i,tuted, in whole or part, by an ac·t or omission, the 

result intended to be caused by an act or omissi.on is 

immaterial. 

(3) Unless otherwise expressly declared , the motive by 

which a ,person is induced to do o r omit to do an act; or 

to form an intention , is immaterial so far as regards 

criminal responsibility. " 

As earlier indica·t ed, t ·he appe l l .ant was the only eye witness 

to the shooting and her evidence was that she found that her 

husband l1ad place·d a gun on the table. When she saw him 

attempt to p ick i t, she decided to pick. it as well. 1'hey 

ended up struggling for it and it discharged accidentally, 

fa t ally wounding him. The trial j udge did no·t find th ·is 

explanation to be ·credible. 
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Ih the li.ght of the patho logist's finding tha t of t he 3 

gunsho t 1...,rounds Akakanda Lubinda Litebele s u f fered, .o n e was 

i n the back, we find that t he trial j ,1dge cannot be f .a ul Led 

for not a ccepting the appellant ' s explana tion. I t • rs 

i nconceivable that he would have been shot i .n the back if 

the y were s truggling for the gun in the manner de s cribed by 

the a ppellan t . The forensic evidence points at the fact that 

h e had h is b ack to her when one of t he shots was firec:i. 

Conse quently, we f ind that t he defence of accident is not 

available t o the appellant because they could not have been 

str uggling for the gun at the time she shot him_ The trial 

jud ge , cannot, in t he circums tances , be f aulted f or drawing 

the i nference that she intention ally shot him . 

All i n al l , we f~nd that t h e appeal agai nst c onviction f ails. 

We find that the trial judge rightly found that the defences 

o f i ntoxication, provoca tion o r selr-defence were not 

av.a ilable to t .he appellant. We similarly find that even if 

the d efence o f a ccident h ad bee n raised, is was not a vai lable 

to her. 
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We will now deal with Mr. Ngoma's alternative argument whic:h 

relates to the sentence. He argued that the trial judge erred 

when she failed to find that the failed defences of 

pro·vocation a .nd into.xication .amounted to extenuating 

circumstances wa rrant ing the imposition of a sentence o t her 

than th,e death p ·enal ty. He .referre,d to Section 201 1 (1) (b) 

of the Penal Code and the case of Jack Chanda and Kennedy 

Chanda ·v The People19 .. 

In response, Mr. Masempela submitted that the case of Jack 

Chanda and Kennedy Chanda v The People18 , only held tha t i n 

some cases, evidence of drinking can amount to an extenuat ing 

circumstance. In this case, the trial judge rightly found 

that it was no t .. He refer red to the case of Jose Antonio 

Goll~adi v The Peop1e19 and pointed out that in that cas e , 

i t was held that the mere fact that one has been drinking 

does not automatically lead to a finding that there were 

extenuating circumstances; there must be evidence to support 

t h e finding. 
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In the ca s e of Jack Chanda .and Kennedy Chanda v The .People1 8 , 

it wa .s he l d , inter .alia , that a '' failed defence .of 

:provocation; evi dence ,of wi tchcr.aft accusat.i .on; and evidence 

of drinking can amount to extenuating circumstances.'' It is 

our view , that a failed defence of self - defence, can equally 

amo·unt to an extent1ating circumstance . The question that. 

ther1 fol lows , 
,, 

i s, whe.n car1 it be said that th.ere • 
lS ar1 

extenuating circumstance because of the failed defence of 

provocation , self-.defence or w.h e .r ·e there was evidence of 

drinking? 

As indicated earlier on , the defence of provocation consists 

of three main eleme n ts; the act of provocation , the loss o f 

self - control both actu.al and reasonable , a.nd retaliatic)rl 

that is p r oportior1at,e to the provocation ; see Simu tenda v 

The Peopl e 10 . These three elements must all be present f or 

one to successfully raise the defence . In our view , a failed 

defence of provocation becomes an extenuating circumstance 

in cases where there is a provocative act and loss of self-
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c ,ontrol but the retaliation is not proportionate to the 

provocation. 

In this case, the trial judge did not find any provocative 

act that could have triggered the loss of self-control by 

the appellant and rightly so in • our view. This being tr1e 

case, there was no failed defence of provocation that coulci 

have been an extenuating circumstance. 

Comi ng to the failed defence of self-defence, in the cases 

of The People v Pelete Banda1 an,d Mule,nga v The People14 it 

was held that an act of self-defence consists of two 

elements, the belief by the accused person she was ' 
lil 

imminent danger of death or serious bodily harm and the use 

of reasonable force to repel such an attack. The defer1c:e 

fails where there is reasonable cause to believe that there 

is eminent danger of death or serious injury from an attack 

but the force used to repel the attack • is more 

reasonably necessary to do so. 
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In this case, the trial judge r ,ejected the appellant' ~3 

evidence that she was under attack. Not being under attack, 

t ·he question .of th·e defenc,e of self-defence and indeed a 

failed defence of self-defence, does not arise. We find that 

there could not have been extenuating circumstances on the 

basis of a failed defence of self-defence. 

In the case of Jose Antonio Goll .iadi v The People19 , Muyovwe ,. 

JS, deliveri.ng the judgmen·t ;of the court, at page Jl3 , 

observed as follows; 

''we must emphasise that trial courts must be wary of finding 

drunkenness as an extenuating ci.rcumstance in every case 

where the offenc,e is committed at a drinking place or where 

the accused c1aims he was dr.i .nking or drunk. it is important 

to consider the peculiar f .a -cts instead of app1ying 

drunkenness as an extenuating circumstance in every single 

case which would lead to injust~ce'' 

The starting point when considering intoxication as an 

ext,enuating circumst.ance, is t ·hat an accused person must 

hav,e been dr·unk. I t is not ,e .noug.h that she was seen drir1kir1~J 

or spent a long time in a drinking place. In this case, other 

than evidence that she was drinking, there was no evidence 
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that she was drunk at the time she shot her husband. We find 
th.at the trial judge rightly fo,u·nd that there were no 
e.xtenua.ting ·Circurn·sta.nces on. account of the consumption. o··~ 
intoxicating liquor .. 

The appeal aga.i11st '.con.,riction ,and the al terna ti ve appea. 
against sentence having failed, the appellant's conv .ctlon 
and the sentence imposed by the trial court, are upheld. 

C. 

J. z 
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