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IN THE HIGH COURT FOR ZAMBIA 
AT THE PRINCIPAL REGISTRY 
HOLDEN AT LUSAKA 
(Civil Jurisdiction) 

BETWEEN: i1 2 9 MAY 2018 ~ 

SITALI NASILELE 
,. REG iSTRY/ 

p 0 ' c.P.,'t-~ 
' • 80 ) 5000 1 I l\.);;-J ... 

~· · 

AND 

HUSTY MWACHILELE 

2017/HP/2077 

APPELLANT 

RESPONDENT 

CORAM: HONORABLE MR. JUSTICE MWILA CHITABO, SC 

For the Applicant: Mr. N.N Inambao of Messrs ICN Legal 
Practitioners 

For the Respondent: Mr. G. Lungu of Messrs Muleza Mwimbu & Co. 

JUDGMENT 

Cases referred to: _. 

(i) Tembo v. Chitambala (2009) ZR 329 
(ii) Honorius Maurice Chilufya v. Chrispin Haluwa Kang)unda 

(1999) ZR 166 

Legislation referred to: 

1. Supreme Court Rules of England White Book 1999 edition Vol. 1 
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2. Lands and Deeds Regi try Act, Chapter 185 of the Laws of 
Zambia 

3. Lands Act Chapter 184 

Other works by Learned Authors 

1. Winfield and Jolowicz) Tort 1 7 th Edition by WVH Rodgers, 200~6, 

Sweet and Maxwell 

This is an application launche·d by the applican b·y mode ·of 

originating summons an·chored under Order 113 (1) o_[ the Rules o.f 

the _.Supreme Court o{Englandl , targeted against the Respondent for 

th~e following re iefs: -

(i) a declaration that the Applic·ant is registere·d· proprietor of 

Farm No. 1 0·377 Chibombo; 

(ii) an order of injunction restraining the defendant from 

interfering with the plaintiffs quiet possessio·n enjoyment 

of Farm 1 03 77,~ 

(iii) an order for costs to be taxed in default of agreement)· 

(iv) any other relief the Court may deem fit. 

The summons was supported by an affidavit deposed to by th·e 

a.pplic.ant himse1f. The e·ssence· of which was that sometime rn fu,e 

year 2005 he purchased Farm No. 10377 from on . Dor·ot h y Ban,d.a 

as eviden~ced by exhibit ''SN 1" which is a copy of the agreement. 

That at the time of purchasing the aid farm, it was not .urv yed 

and henc· ·w.as o·n 14 year lease as shown and marked as exhibit 

''SN2''. That s.h~e had th Farm surv· yed ~n the year 200.8 and 

obtained a 99 year lease as exhibit d in exh"bit ''SN3". In 20 I 0, the 
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applicant appli d for p1anning p . rmission which was g.ranted as per 

~exhibit ''S . ~4" T~~ at sometime in March, 20,17, the Respondent 

wrote to the app1icant ~claiming that the later had ~encr~oached on his 

Lot No. 19607/m as e idenced by exhibit 'SNS". 

That the applicant lawyers then responded to the Respond nts 

letter giving him the correct picture of the situation of _he prop~er ies 

as per letter marked ,as exhibit "SN6'', which letter the resp~o~ndent 

sent b~a~ck to~ the appl1cant 'lawyers with a comment thereon. 

That the respon~dent has continu d claim·ng his land and h ,as b~een 

insulting him an~d hauling him to the police who have consistently 

advised the resp~ondent to keep away from the applicants land. A 

-amp1e ~of a p~olice call out is marke~d and produced as exh1bi 1, 

"SN7". 

That there has since~ b ~een correspondence between the la · ers for 

the applicant and the respondent Messrs Muleza Mwimbu and 

Company as shown in exhibits "SNS'' and ''SN'9''. He finally 

dep~osed that the respondent has c ~ontinued to .allege that the 

applicant has no proper title and has been writing letters to that 

effect to the Mini try of Lands as evidenced by exhibits "SNlO an~d 

''SN 11" resp~ectively. 

The motion was opposed by th~e respondent. He deposed that th~e 

applicant has complet~ely taken over the Farm N~o 19'607/m which 

belongs to him and he has even fenced ito f. 
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He admitted tha indeed the applicants' lawyers had written to him 

dated lQth March, 2017, but averred that th Surveyor General had 

on 16th Augus ,. 2007, the Surveyor Generals office had alread 

written to Nyamazowo Lovemore and others incl di g the 

A.pplicant on the boundary adjustments as evid nc d by exhibit 

((HMMl )) concerning propertie F I 10351, F /10377, F / 193~22/m and 

L/ 19607 jm to verify the land dispute 

survey diagram the respondent ·engaged. 

however all g dly chased away by th · 

1th a v~ew of preparing a 

The said Surv·eyors wer 

app1ic,ant. He produced 

That upon being chased, the surveyors reported Applican , to po1ice 

and pol· ce ap~pointed a day for the 2 partes to m e b : t the 

Applicant kept away fr·om the proposed meeting.. When the 

surveyors attempted to go~ b.ack to the pro~p - r th·ey ere chased 

away. 

That Lovemore Ny.a:m azowo died on 12th January, 2016 before th 

respondent compl t d th~e sale of the land numbered as Lot 

19607/m and -ubsequently the admini -- rator of the es at 

Zakeyo Nyamazowo completed th _ . ale. He produc d exhibits 

"HMM4" as evidence of appointm _ nt of Adminis rator and the letter 

of sale. 

That th~e sad letter of offer relates to Lot 1960·7 fm which is 

app~roximately 15 hectares a per exhibits "H MS". He admitted 

reporting th.e Applicant o the p·olice but denied insulting th 

applicant. He finally deposed that he just fighting for his 15 
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hectares piece of land which is very far away from th . applicant's 

lan·d which is in xtent of 106 hectares. 

Lear·ned Counsel for the applicant ma~d~e ubmissions, the gravam n 

of which was as follows: -

(i) That the Applic,ant has certifi~cate of title which is c ~onclusive of 

ownership· 

In support of this legal proposition, Counsel relied on Section 33, 34 

and 54 of the Lands and Deeds Registry Actl . In partie lar Section 

33 which pro id·es tha a certificate o~f title is c~onclusive e idence 

against anyone in the wo~rld unless it ·c.an be ·demonstr.ated that the· 

same was obtained by fraud or mistake. Th thrus of the 

submission bein,g that the Applicant has a valid cer ificate of Titl . to 

his land. 

(ii) Letter alluding to readjusting ·of b ~oundaries by Surveyor G·e.neral 

The crisp submiss· o·n under this head was that the readjustment 

was indeed done in 20·0·7 afte·r which the Appl"cant obtained · is 

certificate ·of t1tl · . 

(.ii) Lette.r of offer . I agreement of sale made over 12 years after 

deceased d ~ed by Administrator appointment so appointed after 

12 years 

It was submitted that on the doctrine of "Nemo dat'' rule at the time 

of signing the sale agree·ment, Zakeyo Nyam.azawo had no, 
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authority; had n ·o legal rights 1n connection to the aforesaid 

property 

It was Co nsel's s -~ bm· sian ther · o·re that th · purpo~rted o·rder of 

app~oin . ment of Zakeyo Nyamazawo was obtained with int~ent to 

pervert the co·urse of justice as "t was obtained on 14th February, 

2018 long after the matter · .as already under way and .as such hat 

constituted 1 raud on th part of the d fend.ant. 

I · ill summarily deal with this submis ion. I ha . e· to agree i h 

Learned Counsel for the· plaintiff that the defendant purp~orted. to 

~obtain .an instrument of app·ointment o~f administrator ~on 14 h 

February, 2018 in the name of z~:keyo Namazawo. This mono·uvre 

is an abuse o~f Court process calculated to m · slead the· Co~ur · .. I hold 

.and rule that th s .aid lett ·rs of admini tration ar~e null and void 

ab nitio and ha e absolut 1 no effect in respect o · the proceedings 

herein and in respect of any matter for all intents and purpos~e ·. 

It must b·e point _ d out that the bonafid, owner of the· prop·erty Love 

Nyamazawo died on 12 h Janu.ary,. 200~6. No· explanation h .as been 

fostere·d as to why it had to take over 12 y·ears b·efor · such 

appointment could be effected. 

I hav·e herefore not the slightest difficulty in upholding the 

Applicants submis ion that th offeree having died on 12 January, 

2 ~006 and the re pondent ha ing featur~ed a letter of sal dated 6 h 

May, 2013 and. the resp~ondent having shown that the administra or 

of the e.stat was only .app·ointed on 14 h Febru.ary, 2018 m ·ore than 
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12 years after the property owner had died, the doctrine or principle 

nemo dat aptly applies to the case at hand. 

Th·e legal maxim "Nemo dat guad non habet" simply means that the 

transfero~r of go~ods cannot pass better title then h~e possesses''. 

There is a lot of force in this submission and I fully endorse it and 

uphold it. 

(iv) Non registration of sale agreement or assignment 

Under this limb Counsel for he Applicant called in aid Section 4, _5 

and 6 ol the Lands and Dee~ds Registry Act for the statutory 

pTovision that: 

((every d~o·cument purp.orting to grant, convey or transfer land or 

an interest in the· land or to· be a lease o~r permit occupation of 

land for a longer term of one year must b.e registered within the 

time hereafter specified in the registry ............ "' 

~Counsel then referred to· Section 5 ~of the said Act which pro~vides as 

follows: -

(l)All bills of sale must be regis·tere·d within three months ofthe 

execution of the same. 

Learned Counsel then called in aid Section 6 of the Act which states 

as follows:~ 

'( ....... Any d.ocument required to be registered as aforesaid 

and not registered within the last prec~eding paragraph 

shall be null and void)). 
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He concluded his . ubmission by placing befo . e the Co rt the case 

of Tembo v . Chitambala .(2009} ZR 327 wh re Mut na, J (a ·. he 

then wa ) follow d the d c"sion of Su ndi v. Ravalia NRLR (1949-

54) 345 where it was h ld that any document purporting to grant 

an interest in land for a p·eriod of more than 1 

registered ~th the Lands and Dee·ds Regis ry. 

r gistratio ·. shall b·e null and oid. 

year must be 

Failing such 

There again, I will summarily deal with this limb of submi sian. 

The provision . of Section .4, s .and ~6 o(the Lands and De·eds R.egistry 

Act need no, further interrogation or investigatio~n. · document 

purporting to transfer any in teres . in th · land ~o ght to be 

registered at the designated registry within 3 months from date of 

signing - the effe·ct of non registration is 'hat su·ch a document is 

null and void. 

The pronounc ment by Mutuna, J (as he then wa ) in the c,ase o·f 

Tembo v . Chitamba la is g·ood law and I adopt an~d follow it. I 

accordingly hold and rule that the agreement ·da ~ ~ ed 6th may,. 2013 i 

null an·d void fo~r no~n registration .. 

The Respondent countered the Plrunt"ffs submissions. It was 

submitted that: -

( 1) That since it is common cause between the parties that Lot 

10377 is .owne.d by· the Respondent whilst Lot 196~0·7/m 

Chibombo, then the Surveyor should be let to move on the 

gro.und to verify the boundaries 
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will also summarily ~deal with this submission. 

The· evidence on record is that on 6th au.gust,. 2007 the Surveyor 

General wrote to a Mr. J. Chu_ngu and others and the Applicant an·d 

Respondent in respe ~ct of alleg·ed o·verlap~ping of plots which letter 

was copied to the Commissioner ·of Lands that is exhibit "HMMl ". 

On 2Qth July, 2009 a certificat of title · xhibit "SN3'' was issued to 

the Applicant. The said. certificate ·of title has never been 

chal enged. The law as regards the effe·ct of a holder of a ce·rtificate 

of title is very ·clear. This is clearly espoused 1n $e.ction 33' o.f the 

Lands Act which provides that 

((A certificate of title shall be conclusive as from .date of issue 

and upon and after the issue thereof notwithstanding the 

existence in any other person of any estate ................ . 

(a) ~excep·t the estate or inter~es't of a proprietor claiming the sam.e 

land under a current prior certificate of title issued under the 

provisions of parts III to VII; .and 

(b)except so far as regards the omission or mis-description of 

any right of way or other easement created in or existing 

upon any land; and 

(c) except so far ,as regards any portion of land that may be 

erroneously included in the certificate of title., evidencing the 

title of such registere.d proprietor by wro·ng .description of 

parcels of bo~undaries. 
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Th~e subject matt _ r was conclusive! dealt with in the case of 

Honori:us Maurice Chilufya v. Chrispin Haluwa Kang'unda2, 

where .after considering th.e provisions o·f Se~ction 54 o.f the Lan,ds 

and Deeds Registry which provides that: 

((Every provisional certificate of title or certificate of title ·Or any 

entry th.ereon .......... be conclusive evidence of ownership of that 

piece of land ............ )) 

Ngulube, CJ (as he then was) after C·onsidering the provi ions of 

S~ecti.on 33 o_{ th·e Lands and Deeds Registry authorrtativ·ely h~eld at 

page 170 line 14 tha 

((The law c·ontemglates that fraud will vitiate the certificate of 
- a -

In the case in casu, there is no ev1dence of an all · ga ion ~of fraud 

by th~e respondent which in any ev _ nt must b·e particularly pleaded 

and pro ed on a standard which is higher than that of on the 

balanc.e of probability. 

Nor has ~ he Respondent who has been at all material times way 

ba·ck i ·· 20,07 been aware o·f the strong presence of the Pe ·itioner on 

Farm 10377 launche~d .any proce·edings to ·challenge the . alidity ~of 

the Applicants certificate of title. 

There is no merit in the D~efendants argument und· r ~ ~ his l"mb and I 

reject it. 
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(2)Applicant chasing Respondents sezt·appointed_ surveyors 

It w·as can ass.ed b.Y the Respondents Advocates that it was unfair 

for the Applicant to chase away KAYO Surve·yors to conduct a 

surve·y ex·ercis ~e on the applicants lan·d. 

There is no evidence ·On that he arbitrarily appoint _ d Land 

Surveyors hired by the Respondent had authorization and app oval 

from the Applicant who is the registered owner of the farm h 
• 

·OCCUpleS .. 

The Applic.ant has a legitimat r~ght to qu~et and peaceable 

possession and enjoyment of farm 10377 and any attempt by any 

uninvited visitor would certa"nly be viewed as unwelcome 

trespassing and the Applicant cannot be faulted from prot ~ cting his 

land from unwanted and authorised surveyors. 

I will go· further and ·Observe obiter dicta th~e conduc1 b,y the 

defendant ,and his self appointed surveyors amounted to private 

nuisance. They are guilty of invading th·e plaintiffs' peaceable and 

quiet enjoym nt of their property. 

I draw further inspiration from the Leat·.rted Aut hors W~n(i.eld and 

Jolowicz· on To~rt1 who at page 6·46 stated .as follo·ws in resp~ect of 
• nu1sance:-

((Unlawful interference with a p~ersons' use of enjoyment of land) 

o,r some right over or in connection with it. It has bee·n said that 

the tort takes three forms or interference with the e,njoyment of 

land') 
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Having thus navig.ated, traversed and analys·ed th·e affidavit 

evidence and supporting documents disclosed by the parties, I have 

no hesi ation to hold that the Applicant has an impeachab1e tile to 

the land as conclus·vely evidenced by h ·e Applicants cert"fica e of 

title num.ber 41293 issued on twentieth July, 2009 being Pla"ntiffs' 

exhibit SM3. 

The Plaintiff has proved his case on the balance of probabilities and 

I make the following declaration an·d orders: 

(l)The App1ic.ant is the registered pro~prietor o·f Farm 10377 

Chibombo;. 

(2)I C·Onfirm the interim injun·ct1on granted 9n 6 th D~ecember, 

2017 restraining the Respond _n ·. wheth _r by h~ms If, agent · 

or servants or otherwise whomsoever from continuing to deal 

with or interfering with the Plaintiffs quiet ·enjoyment of the 

subject property known as Farm 10377, Chibo·mbo; 

(3)1 f rther order hat the said injunction is to r main permane t 

under the relief of .any other relief the Court may deem fit; 

(4)Ther·e does not exist any just"fiable nor inde . d any reason to 

deny the successful litigant of the fru1ts of th~e Judgment and 

that of the wasted co~sts of li igation. The costs are for the 

Applicant which costs are to be taxed in default of agreement. 
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(S)The facts and evidence of the case do not justify to grant leave 

to appeal to the superior Court of Appeal. Leave to appeal is 

denied. 

Delivered unde,r my hand and seal t ,his 29th day of May, 20,18 

• 

Mwila Chitabo, SC 

Ju,dge 
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