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the nature of the case as the grant of the order is not simpliciter
based on the nature of the case but rather, on established legal
principles and the existence of material facts as guided in the

Malabu?® case.

In arguing ground two, it was contended by counsel that there
was an obligation on the respondents to place material or facts
before the court below that would allow it to make an inte}ligent
estimate of the likely loss which might result from the

injunction and that this was not done.

It was his contention that in total disregard or lack of knowledge
of the legal principles, the court below proceeded to adopt the
sﬁm of US$200,000.00 which was conjecturally mooted by the
respondents. This approach, he argued, did not represent any
action of entrenching itself in an exercise of making out an
intelligent estimate of the “but for” the injunction loss that the
respondents were going to be exposed to. That at the least, the
court was required to ventilate how it came to agree with the

sum of US$200,000.00 as appropriate fortification. As the court
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failed to do so, it fell into serious factual and legal error and

should accordingly be faulted.

In advancing ground three, counsel stated that in the extremely
unlikely event that this court was to agree with the judge in the
court below that an order of fortification was necessary in this
case, it was submitted in the alternative, that the sum. of
US$200,000.00 was outrageous and obnoxious. He reiterated
that the respondents’ alleged investment in the first appellant
was the sum of US$54,000.00 which was paid back. Relying on
the Malabu? case, he argued that there was a serious mismatch
in the order of the court below of a fortification of
US$200,000.00 on a principal sum of US$54,000.00. That at
the most, the fortification could have been and should not have
exceeded the sum of US$12,000.00 being interest on the money
for the anticipated duration of the proceedings estimated at two
years. Further, given the fact that the money was paid back
prior to the order, the respondents were not exposed to any real
time value loss of the money and a zero-amount fortification

order thus meets the justice of the situation. Counsel
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accordingly contended that the entire fortification order of the

court below should be revoked with costs to the appellants.

In concluding his arguments, counsel submitted that Order
29/L/29 RSC creates a requirement or impression that a
defendant should apply for fortification ahd it is in the
supporting affidavit that the facts satisfying the three stated
principles should be disclosed. He argued that there was no
such application in this matter and thus the lower court did not

have jurisdiction to make an order for security or fortification.

In response to ground one, the learned counsel for the
respondent, Mr. Ndalameta submitted in the respondents’
heads of argument that the decision whether or not to fortify an
undertaking as to damages is a matter of discretion and that
the exercise of discretion by the learned trial judge in one way
or another ought not to be interfered with ordinarily. The case
of_ Beck v Value Capital Limiteds was cited in support. Counsel
contended that the court below did not err in principle when it
ordered that the appellants’ undertaking as to damages should

be fortified. He referred us to the case of Commodity Ocean
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Transport Corporation v Basford Unicorn Industries Limited, “The

Mito”7 where fortification was explained as follows:

“When such security is originally sought it is sought as a condition for
the grant of the injunction, in other words, the plaintiff is told: “if you
want this injunction you have got to pay the price by fortifying the
undertaking as to damages. The plaintiff can then either agree or

disqualify himself from obtaining the injunction.”

[40] This, he argued, is precisely what happened to the appellants
in the court below. Relying on the case of American Cynamid Co.
v Ethicon Limited8, he submitted that ordering fortification of
damages is an aspect of dealing with the balance | of
convenience. Thus, by imposing a condition that the appellants
should pay $200,000.00 for the injunction to be granted, the
loﬁer court was simply revealing a finding that if the
respondents were to be successful after trial, the appellants
would not be in a financial position to meet their undertaking
as to damages, assuming damages would be an adequate
remedy for the respondents. That the alternative open to the
lower court was to reject the appellants’ application for an

injunction. He referred us to the case of In Re DPR Futures
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Limited® on the explanation of the relationship between the

balance of convenience and fortification of damages.

It was therefore, counsel’s contention that if fortification of the

| appellants’ undertaking is taken away, that would affect the

[42]

balance of convenience so that it necessarily follows that the
injunction is discharged. According to counsel, the lower court
did not simply decide that fortification should be provided; the
decision was part of the reasoning applied in granting the
injunction. As such, the fortification and the injunction cannot
be divorced from each other. He argued that the court did not
want to potentially leave the respondents uncompensated. The
case of Bloomsbury International Limited (in administration) lv

Martin Alan Holyoake!? was cited in support of this argument.

It was also submitted that courts tend to order fortification of a
cross undertaking in damages even at ex-parte stage and tl"lat
the showing of a sufficient risk of loss is an issue for further
fortification. That the respondents did provide evidence on oath
of the appellants’ precarious debt position of owing $450,000.00

to various third parties and this evidence was contained in the
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appellants’ own affidavit in support of the application for an
injunction showing a total debt of $600,000.00. Counsel
contended that it is not practical, to suggest as the appellaﬁts
do, that a separate application for fortification of an
undertaking should follow after an injunction is granted. He
referred us to Order 29/1/29 of the RSC which, according to
him, seems to infer that a court that would already have granted
an injunction without any conditions, would be functus officio
in that regard. Therefore, it was contended, it is appropriate that
at the point that the provisional ex-parte order is being
cénfirmed or discharged, the court expresses any conditions to
be attached and reliance was placed on the case of Fortress
Value Recovery Fund I LLC and Others v Blue Skye Special

Opportunities Fund LP (A Firm) 11,

In response to ground two, counsel submitted that it is not
correct to allege that the lower court did not address its mind to
the adequacy or inadequacy of the security because it had a
hearing and delivered a ruling. He added that the argument in
relation to fortification was filed and served on the appellants

and that the skeleton arguments containing this issue were
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relied on at the inter partes hearing. He disagreed with the
appellants’ position that some sort of further inquiry by the
learned trial judge beyond the hearing itself was necessary as
litigation would never end if that were the case. According to
counsel, the appellants were represented at that hearing and
needed no further invitation to make representations in relation
to the $200,000.00 suggested by the respondents and that the
appellants did not counter the argument on fortification in any
way. Neither did they suggest any smaller sum. In addition to
.attending the heaﬁng, the appellants filed skeleton arguments
in support of their application after receiving the respondents’

arguments in opposition.

It was argued that while the damages that the respondents
would suffer have not been specified, it is apparent that they
will be suffered and, in this regard, this Court has held that an
intelligent guess would suffice. Kafue District Council v Jaﬁes
Chipulul? and the English case of Sinclair Investments Holdings
SA v Carlton Ellington Cushnie and Others!3 were cited in

support of the argument.
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Counsel contended that the lower court made a determination

and therefore, there was no need for a further inquiry.

In opposing ground three, counsel stressed that the appellants
sat by and watched events unfold without objecting or opposing
the argument that $200,000.00 should be paid in fortification
of damages. He also submitted that there is nothing in the
Malabu# case to support the appellants’ contention that there is
some sort of formula to be applied as the determination in that
case turned on the peculiar facts. What was being considered
was the value of the assets that had been frozen, and how the
applicant could not use them. However, in the present case, it
is an oversimplification to state simply that because $70,000.00
was invested by the respondents the fortification cannot exceed

that sum.

He contended that the whole reason an investment is made is
to derive a benefit that exceeds what has been invested and that
to expect that fortification cannot, therefore, exceed the
investment amount is unrealistic. Further, that the payments

allegedly made by the appellants of K235,000.00 at an
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unknown exchange rate and $35,000.00 do not address the

investment expectation of the respondents.

Consideration of the appeal and decision of the Court

[48]

At the hearing, counsel for the respective parties stated that
they were relying on their written heads of argument. They both
tried to orally augment them briefly, but substantially
regurgitating their written heads of argument. It is
consequently unnecessary to reproduce their oral arguments

here.

[49] We have considered the record of appeal, the ruling appealed

[50]

against and the arguments of the parties. We shall deal with the
three grounds of appeal together as they are interrelated. They
all attack the propriety of the order made by the trial judge
requiring the appellants to fortify their undertaking in damages

in the sum of US$200,000.00.

At pages R53 — R54 of the ruling subject of this appeal, the trial

judge concluded as follows:

“Therefore, relying on the case of Shell and BP Zambia Limited v
Conidaris and Others (7), I find that in this case an injunction is
necessary to protect the plaintiffs from irreparable injury likely to be
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occasioned by the defendants, as argued by the plaintiffs, and which
in my view, would be substantial and never be adequately remedied

or atoned for by damages. Considering the nature of this case, I order

that the plaintiffs provide security to fortify their undertaking to pay
damages should the plaintiffs be found, after trial of this matter, not
to have had a good case against the defendant, in the sum of
US$200,000.00 asked for by the Defendants. This amount should be
paid into court as a condition for granting this injunction.” [Emphasis
added]

[51] We discern from the portion of the ruling quoted in the
preceding paragraph that what inspired the trial judge to order
the appellants to provide security to fortify their undertaking to
pay damages was, in her own words, ‘... the nature of this case’
without disclosing or elucidating the specific nature of the case
which justified the appellants being ordered to fortify their
undertaking in the sum of US$200,000.00. Needless to
emphasise, we have stated time without number that every

decision made or conclusion reached by a court must be backed

by reasons. It should never be based on conjecture.

[52] Itis trite that an order granting an interlocutory injunction may
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be made either unconditionally or on such terms and conditions
as the Court thinks just. In this regard, Order 29/L/23 RSC

states that:

“In American Cyanamid v, Ethicon Ltd [1975] A.C. 396, {1975]2 W.L.R.

316, HL, Lord Diplock explained (at 406 and 321) that, where a
plaintiff is granted relief by way of interlocutory injunction, the
practice is (and has been since at least the middle of the nineteenth
century) to make this subject to a condition in the form of the plaintiff's
undertaking to pay damages to the defendant for any loss sustained
by reason of the injunction if it subsequently transpires that it cught
not to have been granted, for example, if the proceedings are
discontinued, or if the injunction is discharged before trial, or "if it
should be held at the trial that the plaintiff had not been entitled to
restrain the defendant from doing what he was threatening to do"....
As an extra condition, the plaintiff may be required to fortify the
undertaking by giving security (see further para. 29/L/ 29, below).”

[53] Order 29/L/29 goes on to state as follows:

“In a proper case, the court may impose a condition to the effect that
the Plaintiff’s undertaking should be fortified by his giving security by
the bond of an insurance company or by payment into court or by
some other means, for example, by payment to the Applicant’s
Solicitor or to the Solicitors of each party jointly to be held pending
further order (Baxter v. Claydon [1952] W.N. 376 and Practice
Direction (Mareva Injunctions and Anton Piller Orders) [1994] 1 W.L.R.
1233 (see Vol. 2, Section 2C, paras 2C-42 et seq.) In these
circumstances, unless the Plaintiff is willing and able to provide the

security the injunction does not go.
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A defendapt should apply for the security at the time when the

injunction is granted and the undertaking is given. The Court has no

power subsequently to impose such an additional term on the grant
of an injunction (Commodity Ocean Transport Corp. v. Basford
Unicorn Industries Ltd, The "Mito" {1987] 2 Lloyd's Rep. 197).

Before an_application to fortify an undertaking can succeed a

likelihood of a significant loss arising as a result of the injunction and

a sound basis for belief that the undertaking will be insufficient must
be shown (Bhimji v. Chatwani; Chatwani v. Bhimji (No. 2) [1992] 1
W.L.R. 1158; [1992] B.C.L.C. 387).” [Emphasis added]

[54] From the foregoing provisions of Order 29/L/29 RSC, it is as
clear as crystal that in order for a court to impose a condition
for fortification of damages on a plaintiff, an application should
have been made by the defendant to that effect at the time the
injunction is granted. The facts before us reveal that no sulch
application was made by the respondents in the present case.
As rightly pointed out by the appellants, the order for
fortification of the undertaking in damages in the sum of
USD200,000.00 imposed on the appellants by the lower court
emanated from a request made by the respondents in form of
an alternative prayer in their skeleton arguments in opposition

to the summons for an injunction. We must underscore the
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point that skeleton argumeﬁts cannot be a substitute for a
formal application as envisaged in Order 29/L/29 RSC. As we
see it, the lower court had no jurisdiction to entertain this
request as it should have been brought by the respondents by
way of a formal application. That is to say, through a summons

and an affidavit in support.

Had the correct approach been adopted by the respondents,
they would have had to prove, through affidavit evidence, a
likelihood of a significant loss arising as a result of the
injunction and a sound basis for the belief that the undertaking
would be insufficient, in order to succeed in their application.
Quite clearly, the respondents omitted to provide any such proof
in the present case contrary to the requirements set out in

Order 29/L/29 RSC.

Our view therefore, is that the learned trial Judge fell into error
when she went ahead to order-the appellants to provide security
to fortify their undertaking to pay damages in the absence of a
formal application. It is settled law that a court can only decide

on issues which have been properly submitted to it for
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determination. For example, in the case of Doctor J W.

Billingsley v J. A Mundi??, we held that:

“Unless the parties have specifically and clearly applied for consent
Jjudgment, which they are at liberty to apply for at any stage of an
action, the court should only deal with_the particular application
before it.” [Emphasis added]

Similarly in this case, the court below in delivering its ruling on
the appellants’ application for an interim injunction should
have confined itself to that particular application rather than
delving into the issue of fortification of the undertaking on
damages in respect of which there was no application before her
and against which there was no rebuttal from the appellants.
Having done so, the lower court moved itself and exercised a
jurisdiction which it did not have as there was no formal
application for fortification of damages before her. According to
the learned authors of Halsbury’s Laws of England (4t Edition)
Vblume 10 at paragraph 715, where a court takes upon itself to
exercise a jurisdiction which it does not possess, its decision
amounts to nothing as jurisdiction must be acquired before a
decision is given. Stated differently, jurisdiction precedes power.

What this effectively means is that the absence of jurisdiction
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on the part of the learned trial judge to impose the condition as
to the appellants providing security to fortify their undertaking

to pay damages nullifies the order it made in that respect.

Conclqsion

[58] In the final analysis, we conclude that this appeal has merit.
The appeal is accordingly allowed and the order made by the
court below in relation to the fortification of damages is hereby
sét aside. However, the matter does not end here. The question
remains whether the trial judge should have granted the
injunction in the first place. We shall address this question and

the issue of costs as we determine the cross-appeal.

The cross-appeal
[S9] The respondents filed a cross-appeal advancing the following

gfounds:

[59.1] The lower court erred in law and fact when it decided that the 2™
respondent’s shareholding in the 1st appellant was not certain
because he did not sign the agreement that would have entitled
him to the shares, yet the court went on to find that the 2nd
respondent breached verbal and email communications by which

he was supposed to pay US$50,000 or introduce investors.
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[59.2] The court below erred in law and fact by issuing an injunction to
protect the 1st appellant’s exclusivity agreement with Ortac, in the

Jace of evidence that the exclusivity period had lapsed.
[59.3]  The court below erred in law and fact when it relied on the mere
lack of registration of an instrument transferring shares, to
determine that the 2nd respondent is not entitled to shares in the

Ist appellant.

At the hearing, Mr. Maggubwi applied for leave to file the
appellants’ heads of argument relating to the cross-appeal
because he had only seen the respondents’ heads of argument
the previous day as he was out of the country when they were
served on his firm. We granted the application and directed that
the appellants’ heads of argument be filed on 6% June 2019 and

the respondents’ arguments in reply if any, by 11th June 2019.

In support of ground one, it was submitted by counsel for the
respondents in the respondents’ written heads of argument that
the analysis by the lower court in its ruling was against the
weight of the evidence before it and that the respondents’
affidavit in opposition actually contradicted the alleged fapts
that the court below based its decision on. He contended that
no reasons were given why the appellants’ affidavit in support

was preferred and the respondents’ affidavit in opposition was
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ignored. Relying on the case of Geoffrey Chumbwe v Keith
Mukatal5, counsel argued that the lower court is required to
evaluate the evidence, accept one version as against the other,

and provide reasons for doing so.

It was counsel’s submission that the respondents did not sign

an agreement that would supposedly have entitled them to 20%
shares in the first appellant and exposing them to conditions
and obligations they had not bargained for. However, there is
proofin their affidavit in opposition that they are entitled to 20%
shareholding. He contended that the lower court seems to have
been persuaded by the evidence in the appellants’ afﬁdavit‘ in
support to the effect that the parties agreed through a series of
Vgrba.l and email communications that in default of the
respondents earning 20% shareholding, they were only going to
écquire the shares through an outright purchase at a
consideration of $50,000.00. Yet, there was no clear evidence of
the verbal communications which the parties were involved in
and on what day they discussed. That notwithstanding, it was
argued, the lower court went on to find that the respondénts

breached a non-existent agreement, or an agreement that was
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never signed and made a determination against the
respondents. According to counsel, the analysis of the evidence
was unjustifiably one sided and it appears that these factors
even led the learned trial judge to believe that the appellants

had a clear right to relief when in fact not.

Citing the case of Anderson Kambela Mazoka and Others v Levy
Patrick Mwanawasa and Othersls, counsel argued that it is a
settled principle that an applicant must prove that he/she is
entitled to the relief sought. Thus, the injunction ought not to
have been granted as there was no evidence for supporting the

lower court’s findings against the respondents.

In arguing ground two, counsel contended that the exclusivity
period under the contract between the appellénts and Or‘;ac
expired on 27t September 2015. Although the exclusivity
period could be extended in the limited circumstances set out
in clause 2(d), there was no evidence on record at the time of
the inter partes hearing held on 20t November 2015 to shbw
that the period had been extended. Neither was there any

evidence that the exclusivity period was likely to be extended.
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Thus, there was no evidence on record to support the lower
court’s finding that there was an exclusivity period or indeed
anything to protect. For the principle that courts’ conclusions
must be based on facts stated on record, counsel relied on the

case of Rosemary Chibwe v Austin Chibwe!?.

The question he accordingly posed was, what was the lower
court protecting by even issuing an injunction in these
circumstances? He contended that much as the appellants may
argue that it was a broad application for even third parties,
there was no evidence of any such third parties beyond Ortac.
On this basis, counsel argued, the grant of the injunction was

erroneous and misguided.

In support of ground three, counsel began by quoting the
following passage at pages R49 — R50 of the ruling of the lower

court:

“As a result of the defendants’ failure to sign the written agreement
and breach of the verbal agreement referred to, as well as their failure
to pay the consideration for the shares, no share transfer forms were
executed and registered for the benefit of the defendants. For this
reason, I am satisfied that the ... [defendants] had no legal right to
interfere with the plaintiffs’ dealings with third parties, in particular,
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Ortac Limited. Since the defendants did not sign the written as well
as the verbal agreement referred to above, the issue of them holding
the 20% shares in the 1st plaintiff company is questionable and needs
to be determined by the court at the hearing of the substantive matter.
That being the case, the question of the need for the plaintiffs to
procure the written consent of the 2nd defendant before signing the
exclusivity agreement, does not arise at this stage. As such, no fraud
had been committed by the plaintiffs.”

[67] Counsel submitted that it was surprising that in one breath the
lower court found it fit to leave determination of the
respondents’ right to a full hearing at trial but in another, it
made a favourable determination in relation to the appellants
that they had not perpetuated a fraud on the respondents. He
referred us to the learned authors of Chitty on Contracts General
Principles, 22r4¢ Edition who state at paragraph 151 that
generally, a simple contract need not be reduced in writing
provided ‘that the law makes no special provision requiring
written evidence of the contract. Regarding the agreement
between the parties for the respondents to have shares in the

first appellant and an interest in its mining licence, counsel

contended that there is no law requiring written evidence of the

contract.
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We were then referred to the case of Peter Militis v Wilson Kafuko
Chiwala’8 on the principle that where parties are of full capacity
to enter into a contract, a contract between them is enforceable
whether written or oral. Our attention was also drawn to the
learned authors of Palmers Company Law, 15t Edition who at
page 97 describe an agreement to take shares as no different
from any other contract and that a forfnal agreement is ﬁot
necessary; further, that if in substance an agreement is made,

the form is not material.

Counsel therefore, contended that contrary to the lower court’s
findings, the respondents are indeed 20% shareholders in the
first appellant and 20% owners of the target assets and ought

not to be injuncted from protecting their interests.

He accordingly urged us to discharge the order of interim
injunction by allowing the cross-appeal and that the appeal be

dismissed with costs.

In response to ground one, counsel for the appellants submitted

that at interlocutory stage the court exercises its discretion to
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grant or refuse to grant an injunction on a prima facie basis of
the material before it and not on the basis of full or final
evaluation of the evidence as suggested by the respondents. He
argued that if the court assessed and evaluated the evidence in
the manner being proffered by the respondents it would then
technically usurp a hearing on the merits. We were referred to
the case of Turnkey Properties v Lusaka West Development

Company Limited and Others!9 in support of this argument.

It was his contention that if the court delved into giving reasons
for accepting the appellants’ affidavit deposition than the
respondents’, it would have crossed the boundaries set by the
above case authority as that would have constituted a final
détermination of the matter and certainly would have been

improper.

As to the respondents’ reliance on the Geoffrey Chumbwe case!s
in support of their argument that the court should evaluate the
evidence, accept one version as against the other and provide
reasons for doing so; it was submitted that that case related to

a matter heard on a full trial and not one at interlocutory stage











































































